ENERGY EFFICIENCY SERVICES LIMITED
(A JV of PSUs of Ministry of Power, Govt. of India)
Core-3, 5th & 6th Floor Scope Complex,

Lodhi Road, New Delhi - 110003
(SUPPLY CHAIN MANAGEMENT DEPARTMENT)

(OPEN TENDER THROUGH E-PROCUREMENT)

SECTION-1
DETAILED INVITATION FOR BIDS (IFB)
FOR

Name of the Work: “Hiring of Fleet Management Agency for deployment of Electric Cars
procured by EESL to various Government Organizations/PSUs on
lease/rental model in PAN India”.

NIT/Bid Document No.: EESL/06/2020-21/EV-Fleet Management/202111020 dated: 25.11.2020

EESL invites E-bids from interested bidders for the aforesaid work(s) under Single-stage Two-
Envelope Bidding Process THROUGH E-TENDERING*. For details about the IFB, please refer to
the details that follow. Any amendment(s)/corrigendum/clarification(s) with respect to this Tender
shall be uploaded on the E-Procurement website only. The bidders should keep themselves updated
by regularly visiting the E-Procurement website of EESL for any amendment/corrigendum/
clarification in regard to this Tender.

For & on behalf of EESL

Engineer (SCM)

“The bids for E-tenders will be submitted online on the web site https://eesl.eproc.in. Oral,
telephonic, telegraphic bids or those submitted in hard copies/physical form will not be
entertained. In case, anything to the contrary is mentioned anywhere in the Tender, the same
should be ignored.
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‘EESL
BID DETAILS

NIT/Bid NIT/Bid Document No.: EESL/06/2020-21/EV-Fleet Management/202111020 dated:
Document No. 25.11.2020
Bidding Rs.25,000/- (Rupees Twenty Five Thousand only) (non-refundable & non-adjustable).

Document Cost

Earnest Money | Bid Security Declaration to be submitted as per Annexure-A of section-1
Deposit (EMD)/
Bid Security

Security As per Section — 4 (Technical and SCC)
Deposit/
Contract
Performance
Guarantee/Secur
ity

Document Sale | From 25-11-2020 to 16-12-2020 (up to 1400 hours IST).
Date & Timing,
i.e., Last date &
time for
downloading
RfP from
website

Online Bid From 25-11-2020 to 16-12-2020 (up to 1430 hours IST).
Submission
Period

Pre-bid Meeting | 03-12-2020 (Thursday), at 1100 hrs. IST, at following address:-
Pre-Bid Meeting shall be conducted ONLINE through Webex

Meeting | https://eeslindia.webex.com/eeslindia/j.php?MTID=m948a670elef3c729bec4e0
link: 1804345198
Meeting | 176 487 7044
number:
Passwor | PjYh72iPAV3
d:
Host 153546
key:
Join by | Dial 1764877044@eeslindia.webex.com
video You can also dial 210.4.202.4 and enter your meeting number.
system
Join by | +91-11-6480-0114 India Toll (Delhi)
phone +91-22-6480-0114 India Toll (Mumbai)
Access code: 176 487 7044

Note:
¢ Bidder shall ensure at their end that the device from which bidder is attending
the online meeting is configured appropriately (if required).
EESL shall not be responsible for any issue arising on this context.
¢ All the queries shall be sent well in advance as mentioned in Section-4.

Techno- 16-12-2020, at 1500 hrs. IST.
commercial E-
bid Opening
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Date & Time

Bid Validity
Duration

180 days from the date of opening of techno-commercial bid.

Bid Documents
Sections in this
Tender

Section 1 - Detailed Invitation For Bids (IFB)
Section-2 — Instructions to Bidders (1TB).
Section-3 — General Conditions of Contract (GCC).

Section-4 — Technical Specification and Special Conditions of Contract (SCC).

Section-5 — Measurement and Verification.
Section-6 — Forms & Procedures.

Contact Person
for Technical
Queries

(copy of the
query to be
marked to SCM
Dept.)

Mr. MD SHAHNAWAZ AHMAD, Assistant Manager (Technical-EV)
Mr. Rahul Juyal, Engineer (Tech-EV)

Energy Efficiency Services Ltd.

E-mail: sahmad@eesl.co.in; rjuyal@eesl.co.in

Contact
Person(s) for
Tender-related

Mr. Kumar Saurabh, AGM (SCM)/
Mr. Divyang Suri, Engineer (SCM);
Energy Efficiency Services Ltd.

addressed to

Queries E-mail: scm@eesl.co.in
RfP to be CGM (SCM),

Energy Efficiency Services Limited,

Core-3, 5" & 6" Floor Scope Complex,
Lodhi Road, New Delhi - 110003

1.0 All the bids must be accompanied by the Bidding Document Cost and the EMD, as mentioned
above. Bids not accompanied by the Bidding Document Cost and EMD, or those
accompanied by these instruments of inadequate value, shall not be entertained and in such
cases, the bids shall not be opened.

The Bidding Document Cost has to be necessarily submitted in the form of Demand Draft
(DD)/Pay Order/Banker’s Cheque in favour of "Energy Efficiency Services Limited", issued by
any scheduled/nationalised bank and payable at New Delhi.

The EMD could, at the bidder’s option, be in the form of a Pay Order / Banker’s Cheque/DD in
favour of “Energy Efficiency Services Limited” payable at New Delhi or in the form of a Bank
Guarantee (BG) strictly as per format at Attachment-2 in Section-6. The BG must be issued only
by any of the banks named in Annexure-I of the Attachment-2. The EMD must remain valid for a
duration of 45 days beyond the original bid validity duration of 180 days, i.e.,225 days from date
of techno-commercial bid opening. If any extension in bid validity is sought by EESL, the bidder
may be asked to extend the validity of EMD, which the bidder shall have to do without any cost
implications to EESL.

The Bidding Document Cost and the EMD must reach the following address in a sealed envelope
superscribed “EMD and Bidding Document Fee for NIT/Bid Document No. “EESL/06/2020-
21/EV-Fleet Management/202111020” before the submission date & time mentioned above.

CGM (SCM),
Energy Efficiency Services Limited,
Core-3, 5th & 6th Floor Scope Complex,
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‘EESL
Lodhi Road, New Delhi — 110003

The details of the instruments of Bidding Document Cost and the EMD (DD/BG, etc. as
applicable) have to be entered online in relevant fields/columns of the module while submitting the
E-bid. It must be ensured by the bidder that the original instruments towards Bidding Document
Cost and EMD are received by EESL before opening time of the techno-commercial bids for
verification of the details of the same as given online by the bidder. Failure to comply with this
would render the bid liable for rejection and the bid will not be opened online. EESL will not be
responsible for any delay, loss or non-receipt of Bidding/RfP Document Cost or EMD sent by
post/courier.

Any relaxation/exemption sought by bidders shall only be considered in accordance with relevant
clauses Section-2 (ITB) regarding submission/payment of EMD and Bidding Document Cost and
shall be subject to fulfilment of conditions defined in the said clauses. Since all the conditions
explained in the said clauses for seeking exemption from submission of Bidding Document Cost
and EMD are self-explanatory, bidders should ascertain about their fulfilment of all conditions and
submit their bid accordingly. If at any stage, it is found that false information is furnished or non-
compliance of any of the conditions defined at the said clauses, the bid/offer shall be considered as
non-responsive and would not be considered for further evaluation. Bidder seeking exemption
from submission of the Bidding Document Cost and the EMD has to mandatorily submit/upload
the scanned copy of their valid original registration certificate(s)as asked for in the relevant, clause
along with other relevant documents as part of their online bid.

2.0 EESL reserves the right to cancel / withdraw the IFB without assigning any reason whatsoever
and in such a case, no bidder / intending bidder shall have any claim arising out of such action.

3.0 The subject procurement will be done through e-tendering. The NIT is available on the website
https://eesl.eproc.in or could be viewed after following the link of ‘e-Tendering’ on EESL's
website's Home Page, i.e., http://eeslindia.org from where the bidders will be able to download the
Tender documents and registered bidders with EESL (registration process is explained at the
Home Page) will be able to submit their bids online. The Tender submission, Tender closing and
opening will be done electronically and online.

NOTE: EESL has appointed M/s. C1 India Pvt. Ltd., NOIDA as implementation agency for
carrying out e-Procurement. Also, as per IT ACT 2000, use of Digital Signature Certificate
(DSC) is mandatory for participating in the E-tendering process. New bidders should
register on the website https://eesl.eproc.in by payment of one-time registration fee of Rs.
5,000/- through DD in favour of “Energy Efficiency Services Limited”.
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Instructions to Agencies

The submission and opening of Bids will be through e-tendering process. Agency shall submit their
responses online through e-tendering website https://eesl.eproc.in

A.Agency may download Bid document from the EESL e-tendering portal i.e.
https://eesl.eproc.in and may do the registration on given link.

(Note: To participate in the e-Bid submission, it is mandatory for agency to have user ID &
Password. For this purpose, the agency has to register itself with EESL through our portal given
below. Please also note that the agency has to obtain Class Il digital signature Certificate with
signing and Encryption certificate for applying in the Bid.)

Steps for Registration

(i) Open portal by entering URL https://eesl.eproc.in in internet explorer.

(i) Download and read ‘System Requirement Manual’ and Registration Manual from our e-
tendering portal https://eesl.eproc.in

(ii1) Click on ‘Login/Sign Up’ link and then Registration link for new registration.

(iv) Fill all mandatory fields and click on submit button.

(v) Login with the user id and password you have created. You will be redirected to a page where
you have to enter your challenge phrase which is received in your registered email id.

(vi) Register your class-111 Signing and Encryption digital signature certificate.

(vii)Fill all mandatory fields of Common Info form and upload scan copy of your DD (in favour of
“Energy Efficiency Services Limited”, Noida) in pdf format of INR 5000/- and click on save and
send the original DD to EESL, Noida office.

(viii) Also read the instructions given under E-tendering link available at home page of EESL website
www.eeslindia.org.

Note: Online registration shall be done on e-tendering website i.e. https://eesl.eproc.in & in
general, activation of registration may takes 24 hours subject to the submission of original DD. It is
sole responsibility of the bidder to register in advance.

B. Digital Signature Certificate:

It is mandatory for all the bidders to have class-I11 Digital Signature Certificate (DSC) with signing
and Encryption certificate (in the name of person who will sign the BID) from any of the licensed
Certifying Agency (Bidders can see the list of licensed CAs from the link www.cca.gov.in ) to
participate in e-tendering of EESL.
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C. EESL Global Support Telephones and e-mail id

Contact Details: +91-124-4302033/36/37, +91-8826814007, Support Number Exclusively for

Saturday - +91-9999432157
E-mail id - eeslsupport@clindia.com
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SECTION-2

INSTRUCTIONS TO THE BIDDER (ITB) / CONSORTIUM OF BIDDERS

Topics Page No.
A. The Bidding Documents 05
1 The bidding documents includes the following 05
Definitions 05
Interpretations 07
1.2 Clarification on Bidding Documents 07
1.3 Amendment to bidding documents 08
1.4 Cost of tender Documents 08
B. Preparation of Bids 09
2.1 Procedure for Submission of Bid/RfP. 09
2.2 Cost of Bid/ RfP 10
2.3 Language of Bids 10
2.4 Bid Security/Earnest Money Deposit (EMD) as attachment 2 in First Envelope: 11
2.5 Power of Attorney 11
2.6 Certificate regarding Acceptance of Important Conditions 12
2.7 Deviations 12
2.8 Bid prices 12
2.9 Price Basis 12
2.10 Period of Validity of Bid 13
2.11 Format and Signing of Bid 13
2.12 Contents of the RfP/Bid 13
2.13 Conflict of Interest 13
2.14 Disclaimer 14
2.15 Authorized Signatory (Bidder or Consortium of bidders) 14
2.16 Consortium related conditions 14
2.17 Contact details of the Bidder or Consortium of bidders 14
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2.18 Inspection / Checking / Testin 14

2.19 Removal of Rejected Goods and Replacement 14
2.20 Access to Bidders Premises 15
2.21 Taxes, Levies and Duties 15
2.22 Terms of Payment 15
2.23 Delivery Schedule 15
2.24 Source of Supply 15
2.25 Patent Indemnity 15
2.26. Force Majeure 16
2.27 Limitation of Liability 16
C. Submission of Bids 16
3.1 Sealing and Marking of Bids 16
3.2 Deadline for submission of bids 16
3.3 Late Bids: 17
D Bid Opening and Evaluation 17
4.1 Bid Opening Process 17
4.2 Clarification on Bids 17
4.3 Preliminary Examination of Bids. 17
4.4 Arithmetical errors rectification process 17
4.5 Preliminary Evaluation 17
4.6 Acceptance of Important Condition 18
4.7 Technical Evaluation 18
4.8 Commercial Evaluation 19
4.9 Evaluations of Deviations: 19
a)Technical and Commercial Deviations 20
b) Time schedule (program of performance 20
c) Functional Guarantees of the facilities 20
d) Work, services, facilities etc., to be provided by the EESL 20
4.10 Illustrative Method of Evaluation 20
4.11 Contacting the Employer 20
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E Award of Contract 21

5.1 Post qualification 21
5.2 Award criteria. 21
5.3 Quantity Variation 22
5.4 Additions / Alterations / Modifications 22
5.5 EESL’s right to accept any bid and to reject any or all bids 22
5.6 Letter of Intent / Letter of Award 22
5.7 Cancellation 22
5.8 Modifications 22
5.9 Performance security 23
5.10 Corrupt or Fraudulent practices: 23
5.11 Ineligibility for Future Tenders 23
6.0 Liquidated Damages 24
7.0 Governing Law 24
8.0 Tax and Duties 24
9.0 Completion Time Guarantee: 25
10.0 Defect Liability 25
11.0 Functional Guarantees 26
12.0 Inspections and Tests 26
13.0 Insurance 27
14.0 Transportation, Demurrage Wharfage, Etc. 27
15.0 Warranty 27
16.0 Termination for Default 28
17.0. Settlement of Disputes 28
18.0 MSME Bidder 29
19.0 Third-Party Consultancy Services 30
20.0 Scope of Services 30
20.1 Standard and Special Services 30
20.2 Due Diligence 30
20.3 Reporting 30
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20.4 Staffing

20.5 Contact Person of the Consultant

21.0 Independence of the Consultant

22.0 Commencement and Completion

23.0 Force Majeure

24.0 Suspensions or Termination

25.0 Remuneration of the Consultant

26.0 Terms of Payment

27.0 Method of Payment

28.0 Insurance against Liability and Damages

LIST OF ACRONYMS

30

31

31

31

31

32

32

32

32

32

32
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SECTION-2

INSTRUCTIONS TO THE BIDDER (ITB) / CONSORTIUM OF BIDDERS

Name of the Work: “Hiring of Fleet Management Agency for deployment of Electric Cars
procured by EESL to various Government Organizations/PSUs on lease/rental model in
PAN India”.

NIT/Bid Document No.: EESL/06/2020-21/EV-Fleet Management/202111020 dated: 25.11.2020

A. The Bidding Documents

1.1 The bidding documents include the following

Section-1 Invitation for Bids (IFB)

Section-2 Instructions to Bidder / Consortium of Bidders

Section-3 General Conditions of Contract

Section-4 Special Conditions of Contract explaining in detail technical specifications, scope of

work for supply/supply and installation & Commissioning/Consultancy, drawings,
documents in support of bidder’s qualifications (Qualifying Requirement), and Online
Price Bid format.

Section-5 Measurements and Verification

Section-6 Forms & Procedure

Attachment 1: Format of Bid Form.

Attachment 2: Format for submitting BG format in lieu of EMD.

Attachment 3: Format for Power of Attorney.

Attachment 4: Format for Certificate regarding acceptance of important terms
and conditions.

Attachment 5: Format for Deviations Statement.

Attachment 6: Format for submission of Contract Performance Guarantee
(CPG).

Attachment 7: Form of acceptance of Fraud Prevention Policy.

Attachment 8: Not Applicable

Attachment 9: Not Applicable

Attachment 10: Format for RTGS/NEFT payments.

The bidder is expected to examine all the instructions, forms, terms, specifications and other information
in the bidding documents. Failure to furnish all information required by the bidding documents or
submission of a bid not substantially responsive to the bidding documents in every respect will be at the
bidder’s risk and may result in rejection of bid.

Definitions
In the “Bid / Tender / Contract Document” as herein defined where the context
so admits, the following words and expression will have the following meaning:

1. “Affiliate” shall mean a company that either directly or indirectly

i) controls or
ii) is controlled by or
iii) is under common control with

a Bidding Company (in the case of a single company) and “control” means ownership by one company

2. "B..S" shall mean specifications of Bureau of Indian Standards (BIS);

3. “Bid / Tender” shall mean the Techno Commercial and the Price Bid submitted by the Bidder along
with all documents/credentials/attachments, formats, etc., in response to this Bid Document, in
accordance with the terms and conditions hereof.

4. “Bidder / Tenderer” shall mean Bidding Company submitting the Bid. Any reference to the Bidder
includes Bidding Company including its successors, executors and permitted assigns jointly and
severally, as the context may require”;
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5. “Bid Security” shall mean the unconditional and irrevocable bank guarantee/ demand draft to be
submitted along with the Bid by the Bidder under ITB Clause 2.4 of this Bid;

6. “Bidding Company” shall refer to such single/consortium company that has submitted the Bid in
accordance with the provisions of this Bid;

7. “Bid Deadline” shall mean the last date and time for submission of Bid in response to this Bid as
specified in Bid information Sheet and as specified in ITB Clause 3.2 of this Bid document including
all amendments thereto;

8. “Bid Document” shall mean all Definitions, Sections, Layouts, Drawings, Photographs, Formats &
Annexures etc. as provided in this bid including all the terms and conditions hereof.

9. “Chartered Accountant” shall mean a person practicing in India or a firm whereof all the partners
practicing in India as a Chartered Accountant(s) within the meaning of the Chartered Accountants
Act, 1949;

10. “Competent Authority” shall mean Managing Director (MD) of EESL himself and/or a person or
group of persons nominated by MD for the mentioned purpose herein;

11. “Company” shall mean a body incorporated in India under the Companies Act,1956;

12. "Contract” means the agreement entered into between the Employer and the Contractor, as
recorded in the Contract Form signed by the parties, including all the attachments and appendices
thereto and all documents incorporated by reference therein;

13. "Contract Price / Contract Value" shall mean the sum accepted or the sum calculated in accordance
with the prices accepted in Bid and/or the Contract rates as payable to the Contractor for the entire
execution and full completion of the Work (Price for Supply, Transportation (including loading,
unloading and transfer to Site), Insurance including change order.

14. “Completion of Work” means that the Project/Works have been completed operationally and
structurally and Commissioning has been attained as per Technical Specifications.

15. “Commissioning” means successful operation of the Project/Works by the Contractor, for the
purpose of carrying out Guarantee Test(s).

16. “Contract Document” shall mean collectively the Bid Document, Design, Drawings, and
Specifications, Annexures, agreed variations, if any, and such other documents consisting the bid
and acceptance thereof;

17. “Contractor’s Equipment” means all plant, Works, equipment, machinery, tools, apparatus,
appliances or things of every kind required in or for installation, completion and maintenance of
Works that are to be provided by the Contractor, but does not include plant and equipment, or
other things intended to form or forming part of the Works.

18. “Day” means calendar day;

19. “Defect Liability Period” means the period of validity of the warranties given by the Contractor
(commencing at Completion of the Project/Works, during which the Contractor is responsible for
defects with respect to the Project/Works.

20. “Employer” or “EESL” shall mean Energy Efficiency services Limited, New Delhi.

21. “Eligibility Criteria” shall mean the Eligibility Criteria as set forth in Section 3: Technical& Special
Conditions of Contract of this BID;

22. “Engineer-in-Charge” shall mean the person designated from time to time by the Employer and
shall include those who are expressly authorized by him to act for and on his behalf for operation
of this Contract;

23. “Effective Date” means the date from which the Time for Completion shall be determined;

24. “GCC” means the General Conditions of Contract contained in this section;

25. “GHI” shall mean Global Horizontal Irradiation.

26. "Goods" means permanent plant, equipment, machinery, apparatus, articles and things of all kinds
to be provided and incorporated in the Works by the Contractor under the Contract but does not
include Contractor’s Equipment;

27. “Guarantee Test(s)” means the test(s) specified in the Technical Specification to be carried out to
ascertain whether the Project/Works is able to attain the functional requirements specified in the
Technical Specifications.

28. “The Government” means the Government of India.

29. "IEC" shall mean specifications of International Electro-technical Commission;

30. "EESL" shall mean Energy Efficiency Services Limited;

31. “Mobilization" shall mean establishment of adequate infrastructure by the Contractor at Site
comprising of construction equipment’s, aids, tools tackles, offices with facilities such as power,
water, communication etc. including manpower comprising of Engineers, Supervising personnel
and an adequate strength of skilled, semi-skilled and un-skilled workers, who with the so
established infrastructure shall be in a position to commence execution of Work at site(s), in
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accordance with the agreed Time Schedule of Completion of Work.

32. "0&M/ AMC" shall mean Operation & Maintenance(0& M)/ Annual Maintenance Contract
(AMC) of the supplied equipments;

33. “Parent Company” shall mean a company that holds paid-up equity capital directly or indirectly in
the Bidding Company, as the case may be;

34. “Price Bid” shall mean separate Envelope, containing the Bidder’s Quoted Price as per the format
prescribed in Section-4 (Technical & Special Conditions of Contract) of this BID;

35. “Qualified Bidder” shall mean the Bidder(s) who, after evaluation of their Techno Commercial Bid
as per Eligibility Criteria set forth in Section 3: Technical& Special Conditions of Contract of this
BID stand qualified for opening and evaluation of their Price Bid;

36. “SNA” shall mean State Nodal Agency.

37. “SCC” means the Special Conditions of Contract.

38. “Statutory Auditor” shall mean the auditor of a Company appointed under the provisions of the
Companies Act, 1956 or under the provisions of any other applicable governing law;

39. “Services” means all those services ancillary to the supply of the Works, to be provided by the
Contractor under the Contract; e.g. transportation(including loading, unloading and transfer to
Site) and provision of marine or other similar insurance, inspection, expediting, Site preparation
works (including the provision
and use of Contractor’s Equipment and the supply of all civil, structural and construction materials
required),installation,/Pre-commissioning, commissioning, carrying out guarantee tests,
operations, maintenance, the provision of operations and maintenance manuals, training of
Employer’s personnel and one or two persons from the beneficiaries groups are imparted trainings
etc.

40. “Successful Bidder(s) / Contractor(s)” shall mean the Bidder(s) selected by Employer pursuant to
this Bid i.e. on whom award is made. They are also called as implementing partner which includes
Consultants also.

41. “Site” means the Land and other places upon which the Works are to be installed, and such other
land or places as may be specified in the Contract as forming part of the Site. The details of the Site
are as contained in Section 3: Technical& Special Conditions of Contract of this BID.

42. “Sub-Contractor” means any person or firm or Company (other than the Contractor) to whom any
part of the Work has been entrusted by the Contractor, with the written consent of the Engineer-
in-Charge, and the legal representatives, successors and permitted assigns of such person, firm or
company.

43. “Standards” shall mean the standards mentioned in the technical specification of the goods and
equipment utilized for the Work or such other standard which ensure equal or higher quality and
such standards shall be latest issued by the concerned institution like Bureau of Indian
standards(BIS), MNRE, etc.

44. “Time for Completion” means the time within which Completion of the Project/Works is to be
attained in accordance with the stipulations in the SCC and the relevant provisions of the Contract;

45. “Work” means the “Goods” to be supplied and installed, as well as all the “Services” to be carried
out by the Contractor under the Contract;

46. “Wp” shall mean Watt Peak.

47. Third Parties means to which employer has awarded some work and consultant may be required
to co-ordinate with third parties as per scope of work.

48. Agreed Remuneration means the fee to which consultant is entitled as per their quoted and agreed
price according to the contract.

49. Consultant: The consultant shall be the professional undertaking or the professional individual
named in the contract who is appointed by the employer to perform the services.

Interpretations

1. Words comprising the singular shall include the plural & vice versa

2. An applicable law shall be construed as reference to such applicable law including its amendments or
re-enactments from time to time.

3. A time of day shall save as otherwise provided in any agreement or document be construed as a
reference to Indian Standard Time.

4. Different parts of this contract are to be taken as mutually explanatory and supplementary to each
other and if there is any differentiation between or among the parts of this contract, they shall be
interpreted in a harmonious manner so as to give effect to each part.

5. The table of contents and any headings or sub headings in the contract has been inserted for case of
reference only & shall not affect the interpretation of this agreement.
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1.2  Clarification on Bidding Documents

A prospective Bidder requiring any clarification to the bidding documents may notify the EESL in writing
or by post or by telex or telefax) at the EESL’s mailing address indicated below. The EESL will respond in
writing to any request for clarification or modification of the bidding documents that it receives no later
than ten (10) days prior to the deadline for submission of bids prescribed by the EESL. Written copies of
the EESL’s response (including an explanation of the query but not identification of its source) will be sent
to all prospective Bidders that have received the bidding documents.

The address of EESL, for communication:

Chief General Manager (Supply Chain Management),
Energy Efficiency Services Limited,

C/o Floor 5t and 6%, Core 3

Scope Complex, Lodhi Road,

New Delhi-110003

Email: pkumar3@eesl.co.in

The Bidder is advised to visit and examine the site where the facilities are to be installed and its
surroundings and obtain for itself on its own responsibility all information that may be necessary
for preparing the bid and entering into a contract for supply and installation of the facilities. The
costs of visiting the site shall be borne by the bidder fully.

EESL will also facilitate the bidder and any of its personnel or agents for getting permission from the
authorities, where actual work is to be executed, to enter upon its premises and lands for the purpose of
such inspection, but only upon the express condition that the Bidder, its personnel and agents will release
and indemnify the EESL and also the authorities , where work is to be executed, and its personnel and
agents from and against all liability in respect thereof and will be responsible for death or personal
injury, loss of or damage to property and any other loss, damage, costs and expenses incurred as a
result of the inspection.

Whenever the bidder is silent about the acceptance of RfP/IFB conditions such as bank guarantee, warranty
period, liquidated damages, certification of relation clause no.2.13 [Conflict of Interest] etc. it shall be
presumed that the bidder has accepted and certified RfP/IFB conditions and no further correspondence
seeking specific confirmation about acceptance of these conditions shall be made.

The Bidder shall be deemed to have examined the Bid document, to have obtained his own information in
all matters whatsoever that might affect carrying out the Works in line with the Technical specifications
and Scope of Work specified in the document at the offered rates and to have satisfied himself to the
sufficiency of his Bid. The bidder shall be deemed to know the scope, nature and magnitude of the work
and requirement of materials, equipment, tools and labour involved, local and national wage structures and
as to what all works he has to complete in accordance with the Bid documents irrespective of any defects,
omissions or errors that may be found in the Bid documents.

1.3 Amendment to bidding documents

At any time prior to the deadline for submission of bids, the EESL may, for any reason, whether at its own
initiative, or in response to a clarification requested by a prospective Bidder, amend the bidding documents.

The amendment will be notified in writing or by cable to all prospective bidders who have purchased the
bidding documents and will be binding on them. Bidders are required to immediately acknowledge receipt
of any such amendment, and it will be assumed that the information contained therein have been taken
into account by the Bidder in its bid.

In order to afford prospective Bidders reasonable time in which to take the amendment into account in
preparing their bid, the EESL may, at its discretion, extend the deadline for the submission of bids.

1.4 Cost of tender Documents
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Interested bidder/consortium of bidders may download the RfP/ Tender documents from the website
www.eeslindia.org or may purchase the detailed RfP from the EESL office, address of which is given above
at 1.2, between 0900 hrs. and 1730 hrs. on working days on payment of amount as mentioned in Section-
1. The payment would be accepted in the form of crossed Demand Draft (DD)/Pay Order/Banker’s Cheque,
drawn from any Scheduled Bank, payable at par at NOIDA, in favour of “Energy Efficiency Services Limited”.

While submitting the bid (in case tender documents are downloaded from EESL website), bidder shall
submit Tender Document Cost as mentioned in Section-1 in the form of DD/Pay Order/Banker’s Cheque in
favour of “Energy Efficiency Services Limited” payable at NOIDA along with the bid. However, bidders who
directly purchase the tender documents from EESL can do so by payment of requisite bid document fee at
EESL office in the form of DD/Pay order or Banker’s Cheque.

B. Preparation of Bids
2.1 Procedure for Submission of Bid/RfP.
Single Stage Single Envelope Bidding Process:

The Bidder or Consortium of bidders should submit hard copy of the offer, i.e. Techno Commercial and
Price Bid together in a single sealed envelope superscripted with Bid/RfP number and date, content of
envelope, name of work and Bid opening date. Bid-Form, Power of Attorney, Certificate regarding
acceptance of important terms and conditions, Deviations Statement, Form of acceptance of Fraud
Prevention Policy, etc. as per format defined in Section-6 (Forms & Procedures) shall also be submitted in
the same envelope.

Single Stage Two Envelope Bidding Process:

The Bidder shall seal the proposal in one outer and two inner envelopes labeled as Envelope-I and
Envelope-II. Two Envelopes should contain the details of the offer as follows:

Envelope-I should contain (This envelope appear ONLINE in dynamic form in case of E-tenders)

i. Tender Document Cost in the form of DD/Pay Order/Banker’s Cheque (wherever
applicable).
ii. Bid Security/Earnest Money Deposit in the form of Banker’s Cheque/Demand Draft/Pay

order in favor of “Energy Efficiency Services Limited” or in the form of Bank Guarantee as
prescribed format as Attachment-2 of Section-6 (Forms & Procedures). (Only EMD and
Bid document fee related document to be submitted by post in sealed envelope
super-scribed with RfP /Tender reference in case of e-tender).

iii. Power of attorney to sign the bid as Attachment-3 of Section-6 (Forms & Procedures).
Bidders to use their own format.

iv. Certificate regarding acceptance of important terms and conditions as per ITB Clause No.
4.6 as Attachment-4 of Section-6 (Forms & Procedures).

V. Letter of the bidder submitting the bid in the form as stipulated in the bid document, i.e.,
as per Bid Form as Attachment-1 of Section-6 (Forms & Procedures).

Vi. Deviation statement as per Attachment-5 of Section-6 (Forms & Procedures).

vii. Form of acceptance of EESL fraud prevention policy as per Attachment-7 of Section-6
(Forms & Procedures).

viii. Techno-commercial bid as indicated in bid document. Documentary evidence regarding

bidder’s qualifications to perform the contract as required in qualifying Requirement.

Envelope-II should contain Price Bid, to be submitted in 2nd inner sealed envelope, shall comprise of:
(In case of E-tender Price bid is to be submitted ONLINE)
i Price Bid in the format prescribed in the tender document.

The entire two separately sealed envelopes will then be placed in one outer envelope, sealed and marked
properly and submitted to the EESL office on or before the deadline for submission of the bid. Every
envelope (2 inner and 1 outer) should be super-scribed with Bid/RfP number and date, content of envelope
i.e. bid security/price bid etc., name of work and Bid opening date.
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Single Stage Three Envelope Bidding Process:
The Bidder shall seal the proposal in one outer and three inner envelopes labeled as Envelope-I, Envelope-
Il and Envelope-IIl. Three Envelopes should contain the details of the offer as follows:

Envelope-I should contain (This envelope appear ONLINE in dynamic form in case of E-tenders).

i. Bid document fee/cost of tender documents inform of DD /Pay order or banker’s cheque
[wherever applicable].
ii. Bid Security fees/Earnest Money Deposit in form of Banker’s Cheque/Demand Draft/Pay

order in favor of “Energy Efficiency Services Limited” or in the form of Bank Guarantee as
prescribed format [attachment 2 of section - 6, Forms& Procedure]. (Only EMD and Bid
document fee related document to be submitted by post in sealed envelope
superscripted with RfP/Tender reference in case of e-tender)

iii. Letter of the bidder submitting the bid in the form as stipulated in the bid document i.e.,
as per Bid Form as attachment 1 of section - 6, Forms& Procedure.

iv. Power of attorney to sign the bid as attachment 3 of section - 6, Forms & Procedure.
Bidders to use their own format.

V. Certificate regarding acceptance of important terms and conditions as per ITB clause 4.6
as attachment 4 of section - 6 (Forms& Procedures).

vi. Form of acceptance of EESL fraud prevention policy as per attachment 7 of section-6

(Forms & Procedures).

Envelope-II i.e. Techno commercial Proposal of the bid, to be submitted in 2 inner sealed envelope, shall
comprise of: (This envelope appear ONLINE in dynamic form in case of e tenders)

i. Deviation statement as per attachment 5 of section - 6, Forms & Procedures.
ii. Techno-commercial bid as indicated in bid document. Documentary evidence regarding
bidder’s qualifications to perform the contract as required in qualifying Requirement.

Envelope-III should contain Price Bid, to be submitted in 3™ inner sealed envelope, shall comprise of: (In
case of e tender Price bid is to be submitted ONLINE)

i Price Bid in the format prescribed in the tender document.

The entire three separately sealed envelopes will then be placed in one outer envelope, sealed and marked
properly and submitted to the EESL office on or before the deadline for submission of the bid. Every
envelope (3 inner and 1 outer) should be superscripted with Bid/RfP number and date, content of envelope
i.e. bid security/price bid etc, name of work and Bid opening date.

Copy of Bid/RfP should be a complete document and should be bound as a volume separately. The
document should be page numbered and appropriately flagged and contain the list of contents with page
numbers. The deficiency in documentation may result in the rejection of the Bid. All pages of the bid are to
be signed by the authorized signatory (authorized through power of attorney) and must be having official
seal of the bidder.

Bids not accompanied by cost of tender documents/ Bid Security Fees or EMD etc. shall be out-rightly
rejected and treated as non-responsive. Further, their price-bid will be not be opened.

For tenders received in unsealed/unstapled/open condition or without any superscription, resulting in
opening of tender before due date, the risk and responsibility of losing confidentiality shall rest with the
tenderer (applicable for manual tender only)

2.2 Cost of Bid/ RfP

The Bidder or Consortium of bidders shall bear all costs associated with the preparation and submission of
its Bid/RfP, including cost of presentation for the purposes of clarification of the bid, if so desired by the
EESL. EESL will in no case be responsible or liable for those costs, regardless of the conduct or outcome of
the tendering process.
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2.3 Language of Bids

The proposal prepared by the bidder/consortium of bidders and all correspondence and documents
relating to the Bid/RfP exchanged by the bidder/consortium of bidders and EESL, shall be written in
English language, provided that any printed literature furnished by the bidder/consortium of bidders may
be written in another language so long the same is accompanied by an English translation in which case,
for purposes of interpretation of the bid, the English translation shall govern.
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2.4 Bid Security/Earnest Money Deposit (EMD) (To be submitted Offline before bid submission
time)

Amount of Bid Security: Bid Security/Earnest Money deposit as mentioned in Section I is to be submitted.

The bidder shall furnish, as part of its bid, a bid security in a separate envelope (ITB Clause 2.1). The bid
security shall, at the bidder’s option, be in the form of a Banker’s cheque, Demand Draft in favor of “Energy
Efficiency Services Limited” or a bank guarantee as per format in section VI. Bid security/EMD shall remain
valid for a period of 45 days beyond the original bid validity period. If there is any extension in bid validity
period, then EESL may ask the bidder to extend the validity of bid security.

Any bid not accompanied by an acceptable bid security, shall be rejected by EESL as being non-responsive
and returned to the bidder without being opened. The bid security of a consortium must be in the name of
all the partners in the consortium submitting the bid. If lead partner is mentioned in case of consortium,
then bid security can be in the name of lead partner.

The bid securities of unsuccessful bidders will be returned as promptly as possible after the award is made
to lowest evaluated technically acceptable bidder.

The bid security of the successful bidder will be returned when the bidder has signed the contract
agreement, and has furnished the required performance security.

Please note that:

1. All PSUs and Govt. Department may be exempted from Tender Document Fee and EMD for
all Tenders of EESL.
2. Following benefits will be given to Start ups and MSEs in this tender: -

All MSEs notified as per GFR 2017 clause no. 1.10.4 and as notified below shall be exempted from
payment of Tender Document Fee and Bid Security/ Earnest Money Deposit. For claiming this
exemption, MSE must, along with their offer, provide proof of their being registered as MSE
(indicating the terminal validity date of their registration) for the item tendered, with any agency
mentioned in the notification of Ministry of MSME, indicated below: -

(a) District Industries Centers;

(b) Khadi and Village Industries Commission;

(c) Khadi and Village Industries Board;

(d) Coir Board;

(e) National Small Industries Corporation;

(f) Directorate of Handicraft and Handloom;

(g) Udyog Aadhar Memorandum issued by Ministry of MSE; or

(h) Any other body specified by the Ministry of MSME.

1. For claiming the above exemption for Start-ups, a valid certificate of Start-up recognized by
‘Department of Industrial Policy & Promotion (DIPP)’ along with Business eligibility certificate or
any other document issued by Govt/Recognized institute is required in support of product/
service item being tendered.

2. Purchase Preference to MSEs: Subject to meeting terms and conditions stated in the tender
document including but not limiting to prequalification criteria, 25% of the total quantity of the
tender is earmarked for MSEs registered with above mentioned agencies/bodies for the tendered
item. Out of the 25% target of annual procurement from micro and small enterprises 4% & 3%
shall be earmarked for procurement from micro and small enterprises owned by Scheduled Caste
(SC) & Scheduled Tribe (ST) entrepreneurs & Women entrepreneurs respectively. In the event of
failure of such MSEs to participate in the tender process or meet the tender requirements and L1
price 4% & 3% sub targets so earmarked shall be met from other MSEs.

Type of tende| Price quoted by MSE How the tender shall be finalized
Can be split L1 Full Order on MSE subject to tender evaluation
condition
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Can be split Not L1 but within L1+15% | 25% order on MSE subject to matching L1 price
Cannot  be | L1 Full Order on MSE

split

Cannot  be | NotL1 but within L1+15% | Full Order on MSE subject to matching L1 price
split

2.1 Where the tendered quantity can be split: In a bid, if prices quoted by participating Micro and
Small Enterprises (MSEs) fall within the price band of L1+15%, such MSE shall also be allowed to

supply 25% of the total tendered quantity by bringing down their prices to L1 prices. In case of
more than one such MSE (L1+15%) the supply shall be shared proportionately (to tendered
quantity), subject to the condition that such MSEs match the L1 price. Further, 4% out of above
25% shall be from MSEs owned by SC/ST entrepreneurs & 3% out of above shall be from MSEs
owned by women entrepreneurs. This quota is to be transferred to the general category MSEs in
case of NON-availability of MSEs owned by SC/ ST entrepreneurs & Women entrepreneurs
respectively.

2.2 Where the tendered quantity cannot be split/divide: In case of tender item is non-split able or

non-dividable, etc.. MSE quoting price within price band L1+15% may be awarded for
full/complete supply of total tendered value to MSE, considering spirit of Public Procurement
Policy, 2012 for enhancing the Govt. Procurement from MSE.

2.3 MSE owned by SC/ST is defined as:
a. In case of proprietary MSE, proprietor(s) shall be SC /ST

b. In case of partnership MSE, The SC/ST partners shall be holding at least 51% shares in the
enterprise.
c. In case of Private Limited Companies, at least 51% share shall be held by SC/ST promoters.

2.4 MSE owned by Women is defined as:
a. In case of proprietary MSE, proprietor(s) shall be Women

b. In case of partnership MSE, The Women partners shall be holding at least 51% shares in the
enterprise.

c. In case of Private Limited Companies, at least 51% share shall be held by Women promoters.

If bidder does not provide appropriate document or any evidence to substantiate the above, then
it will be presumed that he does not qualify for any preference admissible under the Public
Procurement Policy, 2012.

3. For relaxing the PQ/QR conditions regarding prior turnover and prior experience for MSEs and
start-ups, the prior turnover and prior experience will be as under subject to their meeting of
quality and technical specifications: -

Category of | Past experience Average Turn | Award Philosophy
tender Over
Can be split as per | 25% of total | 25% of total ATO | (a) If MSE is L1, order
tender conditions experience as | as required for | will be given as per split
required for general | general bidders criteria in order of ranking as
bidders defined in the tender

document which could be
greater than 25%. The
treatment for award will be
same for MSE as general
bidder.

(b) If MSE is other than
L1 bidder, then the split
criteria as per tender
condition will be followed
subject to price matching
with L1 bidder in order of
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ranking treating the MSE
bidder(s) at par with the
general bidder. In such event
also, order(s) going to MSE
bidder(s) could be greater
than 25%. If order(s) going to
MSE bidder(s) is/are less
than 25% after the matching
of rates with L1 bidder by
adopting the tender split
criteria, then the clause of
purchase preference for
award to MSE bidder(s) up to
25% of the tendered quantity
subject to matching L1 rates
will be followed to make the
total quantity going to MSE
bidder(s) @ 25%; provided
the rates are within L1+15%
range. In such cases,
remaining quantity after
award of 25% to MSE
bidder(s) shall be distributed
amongst  other eligible
bidders in the pre-declared
splitratio. If order(s) going to
MSE bidder(s) is less than
25% and also MSE bidder(s)
not meeting the condition of
purchase preference clause
i.e. quoted rates not within
L1+15% range, then the
order(s) quantity going to
MSE bidder(s) in such cases
shall be less than 25% which
will be in line with the tender
conditions.

(c) If MSE is in the range
of L1+15% and not getting
the order after splitting and
award is going to all non MSE
bidder(s), then in such event
25% will be awarded to MSE
bidder(s) who fall in the
range of L1+15% subject to
price matching and
remaining 75% will be
awarded as per the tender
conditions to general bidders
subject to matching L1 rates.

(d) If after splitting MSE
bidder(s) are getting order
for more than or equal to
25%, then other MSE
bidder(s) will not be
awarded any work under
purchase preference clause
even if they fall in the range
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of L1+15%. However, they
will be considered for award
of work as any other general
bidder as per tender
conditions subject to
matching of rates in order of
ranking.

(e) If MSE bidder is a
single resultant vendor, then
the quantity that would be
considered for award to such
bidder will be as defined in
the pre-declared split ratio to
L-1 bidder in the tender
condition; provided the
quoted rates of the bidder are
found reasonable by EESL.
However, EESL reserves the
right to award 100%
quantity to such MSE bidder
provided the MSE bidder has
got ATO which is
corresponding to the
cumulative applicability for
100% order value. In case,
where ATO of the MSE bidder
is less than what is required
for 100% cumulative order
value, then work may be
awarded to such MSE bidder
in proportion to the ATO. For
exp: If ATO of MSE bidder is
56% of the cumulative ATO
requirement of 100% order
value, then maximum 56%
work may be awarded to the
MSE bidder. However, in
such case EESL reserves the
right to award appropriate
quantity based on the
existing requirement and
such decision will be taken by
EESL which will be binding
on the bidder. EESL may take
consent from the bidder for
award of such quantity
(which is over and above the
quantity to be allotted to L-1
bidder as per pre-declared
split ratio) before award.

Cannot be split as | 25% of  total | 85% oftotal ATO | (a) If MSE is L1, 100%

per tender | experience as | as required for | order will be given to MSE.
conditions required for | general bidders
general bidders ) If MSE is within the

range of L1 + 15%, 100%
order will be given to MSE
subject to price matching with
L1 bidder.
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(© If MSE is not L1 and
not in range of L1 + 15%, no
work will be given to MSE.

4. Start-ups are also covered under 25% purchase preference from procurement basket of MSEs as
defined in point (3) above, provided that participating Start-ups submit all the relevant
documents pertaining to MSEs as defined in point (1) above and documents for start-ups as
defined in point (2) above.

# whereas, startup means an entity, incorporated or registered in India:
i Not prior to seven years, however for Biotechnology Startups not prior to ten years,

ii With annual turnover not exceeding INR 25 crore in any preceding financial year, and

iii Working towards innovation, development or improvement of products or processes or
services, or if it is a scalable business model with a high potential of employment generation
or wealth creation

iv Provided that such entity is not formed by splitting up, or reconstruction, of a business
already in existence. Provided also that an entity shall cease to be a Startup if its turnover for
the previous financial years has exceeded INR 25 crore or it has completed 7 years and for
biotechnology startups 10 years from the date of incorporation/ registration.

Note: For Start-up firms, Gazette Notifications dated: 17-Feb-2016, G.S.R. 180 (E), and subsequently
issued notifications will be considered.

NOTES: -

a) In case where tender quantity can be splitand MSE bidder is already getting order more than
25% of the tender value, no additional purchase preference is required to be given in that
tender.

b) Incase MSE bidder is already getting order for less than 25% of the tender quantity, purchase
preference to this and other MSE vendor (together) shall be given only up to the differential
quantity to make total as 25% to MSE vendor subject to L1+15% and price matching.

c) Public Procurement policy is meant for procurement of goods produced and services
rendered by Micro and Small Enterprises. The preference to MSEs is not applicable for works
contracts where supply of goods not produced by MSEs is also involved.

d) The eligibility of MSE bidders for any other benefits/relaxations for MSE bidders indicated in
Tender documents shall be as indicated in the above “Tender conditions for
Benefits/Preference for Micro & Small Enterprises (MSEs).”

e) Ifbidder submits EMD/bid security fees and also MSE certificate along with the offer, then the
bidder will be treated as general bidder and no relaxation will be given to such bidders
pertaining to MSE’s.

f) The registration certificate must be valid as on bid closing date of the tender. Bidder shall
ensure validity of certificate in case bid closing date is extended. The MSEs who have applied
for registration or renewal of registration with any of the above agencies/bodies, but have
not obtained the valid certificate till the end date of bid submission, are not eligible for any
exemption/preference and will not be considered. Such offers will be treated as offers
received without EMD and out rightly rejected.

g) Traders, resellers, distributors and agents will not be considered for availing benefits under
PP Policy 2012 for MSEs.

2.5 Power of Attorney

Power of Attorney as attachment 3 in first envelope: A power of attorney duly authorized by a notary public,
indicating that the person(s) signing the bid has/have the authority to sign the bid and thus the bid is
binding upon the bidder during the full period of its validity in accordance with ITB clause 2.10.

2.6 Certificate Regarding Acceptance of Important Conditions

Certificate Regarding Acceptance of Important Conditions as attachment 4 is to be submitted in first
envelope.
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No deviation, other than mentioned in Deviation statement, is permitted by the EESL, to the provisions of
the bidding documents listed in ITB sub-clause 4.6. The Bidders are advised that while making their bid
proposals and quoting prices, these conditions may appropriately be taken into consideration. Bidders are
required to furnish a certificate indicating their compliance to the provisions relating to the clauses listed
in ITB sub-clause 4.6 in Attachment 4. Attachment 4 for acceptance of important conditions duly signed
and stamped by the bidder is to be furnished in a separate sealed first envelope/Online. Any bid not
accompanied by such certificate in a separate sealed first envelope /such certificate Online shall be rejected
by the EESL and returned to the Bidder without being opened.

2.7 Deviations,

Deviations, if any, from the terms and conditions of bidding documents or technical specifications shall be
listed only in Attachment 5 to the bid. The Bidder shall also provide the additional price, if any, for
withdrawal of the deviations. However, the attention of the bidders is drawn to the provisions of ITB sub-
clause 4.6 regarding the rejection of bids that are not substantially responsive to the requirements of the
bidding documents.

Bidders may further note that except for the deviations listed in Attachment 5, the bid shall be deemed to
comply with all the requirement in the bidding documents and the bidders shall be required to comply with
all such requirements of bidding documents and technical specifications without any extra cost to the EESL
irrespective of any mention to the contrary, anywhere else in the bid, failing which the bid security of the
bidder may be forfeited.

At the time of award of contract, if so desired by the EESL, the bidder shall withdraw these deviations listed
in Attachment-5 at the cost of withdrawal stated by him in his bid. In case the bidder does not withdraw
the deviations proposed by him, if any, at the cost of withdrawal stated in the bid, his bid will be rejected
and bid security forfeited.

2.8 Bid prices

Unless otherwise specified in the technical specifications, bidders shall quote for the entire facilities on a
“single responsibility” basis such that the total bid price covers all the contractor’s obligations mentioned
in or to be reasonably inferred from the bidding documents in respect of the design, manufacture, including
procurement and subcontracting (if any), delivery, construction, installation, survey cost, monitoring and
verification cost and completion of the facilities including supply of mandatory spares or spares to be
supplied during warranty (if any). This includes all requirements under the contractor’s responsibilities
for testing, pre -commissioning and commissioning of the facilities and, where so required by the bidding
documents, the acquisition of all permits, approvals and licenses, etc.; the operation, maintenance and
training services and such other items and services as may be specified in the bidding documents, all in
accordance with the requirements of the General Conditions of Contract and Technical Specification.

Bidders are required to quote the price for the commercial, contractual and technical obligations outlined
in the bidding documents. If a Bidder wishes to make a deviation to the provisions of the bidding
documents, such deviations shall be listed in Attachment 5 of its bid. The bidder shall also provide the
additional price, if any, for withdrawal of the deviations, pursuant to ITB sub-clause 2.7.

Bidders shall give a breakdown of the prices in the manner and detail called for in the price schedules.

2.9 Price Basis

Price basis of the price quoted shall be on F.O.R (Free on Road) destination basis for site. Price mentioned
in the quotation must be firm. Hence prices in Letter of Award shall be firm and not subject to escalation
till the execution of the complete order and its subsequent amendments accepted by the bidder even
though the completion / execution of the order may take longer time than the delivery period specified and
accepted in the Letter of Award.

Statutory variation in applicable taxes & duties (other than excise duty) shall only be on account of
Employer in case bidder has shown the rates of present taxes in their bid and other prices quoted by the
Bidder shall be fixed during the Bidder’s performance of the Contract and not subject to variation on any
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account. Even in case prices asked in Bid price Schedule are quoted as inclusive of taxes, tax rates shall
be shown separately. Bidders shall quote all prices in Indian Rupees only.

2.10 Period of Validity of Bid

Bids shall remain valid for a period of 90 days after the closing date prescribed by the EESL for the receipt
of bids. A bid valid for a shorter period may be rejected by the EESL as being non responsive. In exceptional
circumstances, the EESL may solicit the bidder’s consent to an extension of the bid validity period. The
request and response thereto shall be made in writing thro’ letters/ e-mails .If the bidder accepts to prolong
the period of validity, the bid security/EMD shall also be suitably extended. A bidder may refuse the request
for Bid Validity Extension without forfeiting its bid security. A bidder granting the request will not be
required nor permitted to modify its bid.

2.11 Format and Signing of Bid

The original copy of the bid, consisting of the documents listed in ITB sub-clause 1.1 shall be typed or
written in indelible ink and shall be signed by the bidder or a person or persons duly authorized to bind
the bidder to the contract. The authorization shall be indicated by written power of attorney accompanying
the bid and submitted as Attachment 3 to the bid under ITB sub-clause 2.5. All pages of the bid, except for
un-amended printed literature, shall be initialed by the person or persons signing the bid.

Any interlineations, erasures or overwriting shall only be valid if they are initialed by the signatory to the
bid.

2.12 Contents of the RfP/Bid

The Bidder or consortium of bidders is expected to examine all instructions, forms, terms & conditions and
scope of work in the RfP/bid documents. Failure to furnish all information required or submission of an
RfP/bid document not substantially responsive to the RfP/bid document in every respect will be at the
bidder’s risk and may result in the rejection of the RfP/bid.

2.13 Conflict of Interest

EESL'’s policy requires that a bidder participating in a procurement/contract process under EESL financed
projects shall not have a conflict of interest. All bidders found to have a conflict of interest shall be ineligible
for award of contract.

A. Bidder may be considered to have a conflict of interest in a bidding process if:

a) it, or any of its affiliates, has been engaged by EESL to provide consulting services for the preparation
or implementation of a project, and participates in a bidding to provide goods, works, or non-
consulting services resulting from or directly related to such consulting services. Or

b) it submits more than one bid in a bidding process, either individually or as a partner in a joint venture,
except for permitted alternative bids. This will result in the disqualification of all bids in which the
bidder is involved. However, this does not limit the inclusion of a firm as a subcontractor in more than
one bid and the participation of a bidder as a subcontractor in another bid in certain types of
procurement/contract, if permitted by the EESL’s bidding documents; or

c) it (including its personnel or sub-contractors) has a business or family relationship with a member of
a EESL’s staff (or of the project implementing staff, or of a recipient of a part of the loan) who: are
directly or indirectly involved in the preparation of the bidding documents or specifications of the
contract, and/or the bid evaluation process of such contract; or would be involved in the
implementation or supervision of such contract unless the authority inviting tenders shall be informed
of the fact/ such relationship at the time of submission of the tender and the conflict stemming from
such relationship has been resolved in a manner acceptable to the EESL throughout the procurement
process and execution of the contract. EESL may in its discretion reject the tender or rescind the
contract.; or

d) itdoes not comply with any other conditions that may be specified in the Company’s Standard Bidding
Documents relevant to the specific procurement process.

2.14 Disclaimer
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EESL and/or its officers, employees disclaim all liability from any loss or damage, whether foreseeable or
not, suffered by any person acting on or refraining from acting because of any information including
statements, information, forecasts, estimates or projections contained in this document or conduct
ancillary to it whether or not the loss or damage arises in connection with any omission, negligence, default,
lack of care or misrepresentation on the part of EESL and/or any of its officers, employees.

2.15 Authorized Signatory (Bidder or Consortium of bidders)

The bidder or consortium of bidders as used in the RfP/ bid document shall mean the one who has signed
the bid/RfP document forms. The bidder or consortium of bidders should be the duly authorized
representative of the bidder/consortium of bidders, for which a certificate of authority/power of attorney
will be submitted along with the offer. This should clearly define the authority provided to the authorized
representative. Complete offer, all certificates and documents (including reply to any clarifications sought
and any subsequent correspondences) shall be furnished and signed on all pages by the authorized
representative.

The power of attorney or authorization, or any other document consisting of adequate proof of the ability
of the signatory to bind the bidder or consortium of bidders shall be annexed to the bid as attachment 3 in
envelope 1. EESL may reject outright any proposal not supported by adequate proof of the signatory’s
authority.

2.16 Consortium related conditions

The bidder shall have the option to submit the proposal either alone or along with other partner companies.
Prerequisites for bidder have been specified in qualifying requirement and other parts of the tender
document. The lead partner shall be the sole point of contact for all purposes of the Contract. The lead
partner will have the prime and sole responsibility for the execution of the scope of work. Any
information/clarification submitted to the lead partner by EESL will mean that the same has been conveyed
to all partners. However, the partner companies should not be involved in any major litigation that may
have an impact of affecting or compromising the delivery of services as required under this contract. The
bidder or any of the partner companies should not have been black-listed by any Central / State
Government or Public Sector Undertakings. If at any stage of tendering process or during the currency of
the contract, any suppression / falsification of such information is brought to the knowledge, EESL shall
have the right to reject the proposal or terminate the contract, as the case may be, without any
compensation to the tenderer & forfeiture of bid security/EMD/CPG.

2.17 Contact details of the Bidder or Consortium of bidders

Bidder or Consortium of bidders who wants to receive EESL's response to queries should give their contact
details to EESL. The Bidder or Consortium of bidders should send their contact details in writing at the
EESL's contact address.

2.18Inspection / Checking / Testing

All materials / Equipment manufactured by the bidder/consortium of bidders against the Letter of Award
shall be subject to inspection, check and/or test by the EESL or his authorized representative at all stages
and place, before, during and after the manufacture. All these tests shall be carried out in the as per
technical specifications and bidder shall submit the relevant test reports. If upon delivery the material /
equipment does not meet the specification, the materials / equipment shall be rejected and returned to the
bidder for repairs / modification etc. or for replacement. In such cases all expenses including the to-and-
fro freight, repacking charges, any other costs etc. shall be to the account of the bidder.

2.19 Removal of Rejected Goods and Replacement

If upon delivery, whether inspected and approved earlier or otherwise, the material/equipment is not in
conformity with the specification, the same shall be rejected by EESL or duly authorized representative and
notification to this effect will be issued to the bidder normally within 7 days from the date of receipt of the
material at the work/site/office.

The bidder shall arrange removal of the rejected items within 15 days from the date of notification. In the
event, the bidder fails to lift the materials within the said 15 days, EESL shall be at liberty to dispose off
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such rejected items in any manner as it may deemed fit. All expenses incurred on storage, disposal etc. shall
be recoverable from the bidder.

2.20Access to Bidders Premises

EESL and/or its authorized representative shall be provided access to bidder and/or his sub- bidder's
premises, at any time during the pendency of the Order, for expediting, inspection, checking, etc. of work,
if it is felt by EESL.

2.21 Taxes, Levies and Duties

Prices of items shall be quoted as per instruction contained in SCC. However, in general, prices shall be
inclusive of sales tax, transportation, insurance, levies, service tax and any other duties payable including
entry tax/octroy etc, (wherever applicable) on FOR destination/site basis. All taxes and duties shall be
clearly indicated. Bidder is to arrange on its own to deliver the material at site. No road permit is provided
by EESL.

For hiring of consultant/consultancy work also service tax shall be quoted exclusive of basic price.
However, rates of such taxes consider while preparing the offer should invariably be mention in the offer
so that any variation in taxes (except excise duty) can be paid as actual.

2.22 Terms of Payment

The payment will be made by EESL to the bidder in accordance with the terms and conditions specified in
section 4 of special conditions of contract of tender document/agreed upon during negotiation and
reproduced in Letter of Award.

2.23 Delivery Schedule

Time will be the essence of order and no variation shall be permitted in the delivery time/delivery schedule
mentioned in the order unless agreed by EESL without levy of LD. Tentative time schedule is enclosed in
the RfP/ bid document. Delivery of the equipment/material described shall be deemed to constitute
acceptance of this order and terms and conditions by the bidder at the price specified.

2.24 Source of Supply

The bidder shall ensure that the indigenous capacity is utilized to the fullest extent possible in execution of
this order. Where the imports are unavoidable, all such items shall be imported by the bidder in time
against his own import license without affecting the contractual delivery schedule.

2.25Patent Indemnity

Royalties and fees for patents covering material/equipment or processes used in executing the work shall
be to the account of the bidder. The bidder shall satisfy all demands that may be made at any time for such
royalties and fees and he alone shall be liable for damages, infringement and shall keep EESL indemnified
in that regard in the event of any equipment/ material or part there of supplied by the bidder is involved
in any suit or other proceedings held to constitute infringement and its used is enjoyed, the bidder shall, at
his own expenses, either procure for EESL the right to continue the use of such equipment/material replace
it with a non-infringing material / equipment or modify it so it become non- infringing.

Tenderer shall agree to indemnify the EESL or/and hold it/them harmless from against all claims, liability,
loss, damage or expense including counsel fees arising from or by reasons of an action or claimed trade
mark patent or copyright infringement or any litigation based thereon with respect to any part of the
quoted items and such obligation shall survive acceptance of and payment for the items.

2.26. Force Majeure

Bidder shall not be considered in default if delay in delivery occurs due to causes beyond his control such
as acts of God, natural calamities, civil wars, strikes, fire, frost, floods, riot. Only those causes which have
duration of more than 7 days shall be considered cause of force/ calendar majeure. A notification to this
effect duly certified by local chamber of commerce/ statutory authorities shall be given by the bidder to
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EESL by registered/speed post letter. In the event of delay due to such causes, the delivery schedule will be
extended for a length of time equal to the period of force majeure or at the option of EESL, the order may
be cancelled. Such cancellation, would be without any liability whatsoever on the part of EESL. In the event
of such cancellation, the bidder shall refund any amount advanced or paid to the bidder by EESL and deliver
back any materials issued to him by the Purchaser and release facilities, if any provided by the Purchaser.

2.27 Limitation of Liability

Except in cases of criminal negligence or willful misconduct, the Implementing Partner shall not be liable
to the EESL, whether in contract, tort, or otherwise, for any indirect or consequential loss or damage,
loss of use, loss of production, or loss of profits or interest costs, provided that this exclusion shall not
apply to any obligation of the Implementing Partner to pay liquidated damages to the EESL andthe
aggregate liability of the Implementing Partner to the EESL, whether under the Contract, in tort or
otherwise, shall not exceed the total Contract Price, provided that this limitation shall not apply to any
obligation of the Implementing Partner to indemnify the EESL with respect to patent infringement or as
specified in SCC.

2.28 Statutory Compliance/ Certification regarding Cyber Security Products

A certificate (in the format at Attachment-13 of Section-6) is to be submitted by the bidders that the items
offered meet the definition of domestically manufactured/produced Cyber Security Products as per MeitY
notification vide File no. 1(10)/2017-CLES dt. 02.07.18. The above certificate shall be on Company’s
letterhead and signed by Statutory Auditor or Cost Auditor of the Company

C. Submission of Bids

3.1 Sealing and Marking of Bids

The Bidder shall seal the original copy of the bid in envelope duly marking the envelopes as "ORIGINAL
BID". All envelopes must be super-scribed with name of work, RfP No., envelope no., content of envelope
and date and bid opening date. The envelopes shall then the sealed in an outer envelope which should also
be super scribed with name of work, RfP/ bid document no./package no. and date and bid opening date.

3.2 Deadline for submission of bids

Bids must be received by the EESL at the address specified as under and the bids will be opened at the same
address as per timings stated in IFB and as repeated below.

Chief General Manager (Supply Chain Management),
Energy Efficiency Services Limited,

Floor 5t and 6th, Core 3

Scope Complex, Lodhi Road

New Delhi-110003

Email: pkumar3@eesl.co.in

Date of submission of bids: As mentioned in Section I

Date of bid opening: As mentioned in Section I

Bids must be received at the address specified above but no later than the time and date stated as above. In
the event of the specified date for submission of bids being declared a holiday for the EESL, the bids will be
received up to the appointed time on the next working day.

The EESL may, at its discretion, extend this deadline for submission of bids by amending the bidding
documents in accordance with ITB Sub-Clause 1.3, in which case all rights and obligations of EESL and
bidders will thereafter be subject to the deadline as extended.

No bid may be withdrawn in the interval between the bid submission deadline and the expiration of the bid
validity period specified in ITB Clause 2.10. Withdrawal of a bid during this interval may result in the
bidder’s forfeiture of its bid security, pursuant to ITB Sub-Clause 2.4.
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3.3 Late Bids:

Any bid received by the EESL after the bid submission deadline prescribed by the EESL, pursuant to ITB
Clause 3.1& 3.2, will be rejected and returned in unopened condition.

D. Bid Opening and Evaluation

4.1 Bid Opening Process

The EESL will open all bids in the presence of bidders' representatives who choose to attend the opening
at the time, on the date and at the place specified in the NIT. Bidders’ representatives shall sign a format as
proof of their attendance. In the event of the specified date for the opening of bids being declared a holiday
for the EESL, the bids will be opened at the appointed time on the next working day.

Bidders’ names, bid prices, discounts, the presence or absence of requisite bid security and other such
details as the EESL, at its discretion, may consider appropriate, will be announced at the opening. Late bids
pursuant to ITB clause 3.2, and/or bids not accompanied by the "Certificate regarding acceptance of
important conditions" as per Attachment-4 in a separate sealed envelope pursuant to ITB sub-clause 2.6,
and/or bids notaccompanied by requisite bid security in a separate sealed envelope pursuant to ITB clause
2.4, will be rejected and returned unopened to the bidder.

Bids that are not opened and read out at bid opening will not be considered for further evaluation,
regardless of the circumstances.

The EESL will prepare minutes of the bid opening.

4.2 Clarification on Bids

During bid evaluation, the EESL may, at its discretion, ask the bidder for a clarification of its bid. The request
for clarification and the response shall be in writing, and no change in the price or substance of the bid shall
be sought, offered or permitted. The address for communication will be same as ITB clause 1.2.

4.3 Preliminary Examination of Bids.

The EESL will examine the bids to determine whether they are complete, whether any computational errors
have been made, whether required sureties have been furnished, whether the documents have been
properly signed, and whether the bids are generally in order.

4.4. Arithmetical errors rectification process

Arithmetical errors will be rectified on the following basis. If there is a discrepancy between the unit price
and the total price, which is obtained by multiplying the unit price and quantity, or between sub totals and
the total price, the unit or subtotal price shall prevail, and the total price shall be corrected. If there is a
discrepancy between words and figures, the amount in words will prevail. If the Bidder does not accept the
correction of errors, its bid will be rejected and the bid security will be forfeited in accordance with ITB
Sub-Clause 2.4.

The EESL may waive any minor informality, nonconformity or irregularity in a bid that does not constitute
a material deviation, whether or not identified by the bidder in Attachment 4 to its bid, and that does not
prejudice or affect the relative ranking of any bidder as a result of the technical and commercial evaluation,
pursuant to ITB clauses 4.7 and 4.8.

4.5. Preliminary Evaluation

Prior to the detailed evaluation, the EESL will determine whether each bid is of acceptable quality, is
generally complete and is substantially responsive to the bidding documents. For purposes of this
determination, a substantially responsive bid is one that conforms to all the terms, conditions and
specifications of the bidding documents without material deviations, objections, conditionality’s or
reservations. A material deviation, objection, conditionality or reservation is one (i) that affects in any
substantial way the scope, quality or performance of the contract; (ii) that limits in any substantial way,
inconsistent with the bidding documents, the EESL’s rights or the successful bidder’s obligations under the
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contract; or (iii) whose rectification would unfairly affect the competitive position of other bidders who are
presenting substantially responsive bids.

4.6. Acceptance of Important Condition

No deviation, whatsoever, is permitted by the EESL to the provisions relating to the following clauses
(Important Conditions). Party is to submit the following as attachment 4 in envelope 1:

Governing Laws - Clause 7 of ITB

Settlement of Disputes
Terms of payment
Performance Security
Taxes and Duties
Completion Time Guarantee
Defects Liability

Functional Guarantee
Patent Indemnity

Limitations of Liability

Clause 17 of ITB

Clause 1.0 of SCC

Clause 5.9 of ITB

Clause 8 of ITB

Clause 9 of ITB

Clause 10 of ITB

Clause 11 of ITB

Clause 2.25 of ITB

Clause 2.27 of ITB

Statutory Compliance/ Certification regarding - Clause 2.28 of ITB
Cyber Security Products

Project information, Estimation, - As per Tables in price bid
Assumptions and conditions
for Evaluation

Bidders are required to furnish a certificate as per Attachment 4, indicating their compliance to the
provisions of the above clauses in a separate sealed envelope. In case the certificate as per Attachment-4
duly signed and stamped by the bidder, is not furnished along with the bid in a separate sealed envelope,
the bid shall be rejected and returned to the bidder without being opened

At the time of award of contract, if so desired by the EESL the bidder shall withdraw the deviations listed
in attachment 5 at the cost of withdrawal stated by him, in his bid. In case the bidder does not withdraw
the deviations proposed by him in attachment 5 to his bid, if any; at the cost of withdrawal stated in his bid,
his bid will be rejected and security will be forfeited.

The EESL's determination of a bid's responsiveness is to be based on the contents of the bid itself without
recourse to extrinsic evidence. If a bid is not substantially responsive, it will be rejected by the EESL, and
may not subsequently be made responsive by the bidder by correction of the nonconformity.

4.7. Technical Evaluation

The EESL will carry out a detailed evaluation of the bids previously determined to be substantially
responsive in order to determine whether the technical aspects are in accordance with the requirements
set forth in the bidding documents. In order to reach such a determination, the EESL will examine and
compare the technical aspects of the bids on the basis of the information supplied by the bidders, taking
into account the following factors:

a) Overall completeness and compliance with the technical specifications and drawings; deviations from

NIT/Bid D CUant ‘%E?’ﬁﬁ§&£99@@%p'o%ﬂa{%¥5EL@‘?HM%!‘%%&U%M@“OZO dated: SECTION -2 (ITB) | Page 23 0f 38

ul
PR&CLREMENT. O=ENERCY EFFICIENCY SERVICES UMITED, C=IN
User ID : deepak. mittal

SErar T I




the technical specifications as identified in Attachment 5 to the bid; suitability of the facilities offered
in relation to the environmental and climatic conditions prevailing at the site; and quality, function
and operation of any process control concept included in the bid. The bid that does not meet minimum
acceptable standards of completeness, consistency and detail will be rejected for non- responsiveness.

b) Achievement of specified performance criteria by the facilities as per scope of work

c) Type, quantity and long-term availability warranty spare parts and also mandatory and recommended
spare parts and maintenance services

d) Any other relevant factors, if any, listed in the tender document, or that the EESL deems necessary or
prudent to take into consideration.

4.8. Commercial Evaluation

The comparison shall be of the FOR site price of domestically manufactured plant and equipment including
type test charges, if any and mandatory spares, warranty spares plus applicable sales tax & duties as well
duties and taxes paid/payable on components and raw materials incorporated or to be incorporated in the
plant and equipment including mandatory spares/warranty spares plus the cost ofloading, unloading, local
transportation, insurance covers, installation and commissioning, civil work other services required under
the contract including service tax and surcharge, if any plus any survey cost, monitoring and verification
cost, distribution cost, scrap disposal cost, annual maintenance cost, any services as per scope of work,
administrative charges and statuary agencies cost including service tax and surcharge, if any. The EESL’s
comparison will also include the costs resulting from application of the evaluation procedures described in
ITB sub-clause 4.9. However, the price of recommended spare parts or optional spares or services, if asked
in the bid, shall not be considered for evaluation of bids.

The EESL’s evaluation of a bid will take into account, in addition to the bid prices indicated in price
schedules in section 4 along with the corrections pursuant to ITB sub-clause 4.3, the following costs and
factors that will be added to each bidder’s bid price in the evaluation using pricing information available to
the EESL, in the manner and to the extent indicated in ITB sub-clause 4.9 and in the technical specifications:

a) The cost of all quantifiable deviations and omissions from the contractual and commercial
conditions and the technical specifications as identified in Attachment 5 to the Bid.

b) Compliance with the time schedule called for and evidenced as needed in a milestone schedule
provided in the bid.

c) The functional guarantees of the facilities offered as per scope of work.

d) The extra cost of work, services, facilities etc, required to be provided by the EESL of third parties.

4.9. Evaluations of Deviations:

Pursuant to ITB Sub-Clause 4.8, the following evaluation methods will be followed:

a) Technical and Commercial Deviations

The evaluation shall be based on the evaluated cost of fulfilling the contract in compliance with all
commercial, contractual and technical obligations under this bidding document. In arriving at the evaluated
cost, the price for withdrawal of deviations shown in Attachment 5 to the bid will be used if necessary. If
such a price is not given in Attachment-5, the EESL will make its own assessment of the cost of such a
deviation for the purpose of ensuring fair comparison of bids.

b) Time schedule (program of performance)

The plant and equipment covered by this bidding are required to be transported/ shipped and installed,
and the facilities are to be completed within the period as mentioned below.
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Completion of all facilities/work: As per year/months in SSC.

The above date will be the effective date specified in the contract agreement. Bidders are required to base
their prices on the time schedule or, where no time schedule is given, on the completion date(s) given
above. No credit will be given for earlier completion.

The master network and the key milestone dates will be discussed with the successful bidder and agreed
upon in pre-award discussion before issuance of Letter of Award. Engineering drawing and data
submission schedule shall also be discussed and finalized before the issuance of Letter of Award.

After the Letter of Award, the contractor shall plan the sequence of work manufacture, supply, installation
to meet the above stated dates of successful completion of facilities and shall ensure all work, manufacture,
shop testing, inspection and shipment of the equipment in accordance with the required sequence.

c) Functional Guarantees of the facilities

Bidders shall state the functional guarantees (e.g. performance, efficiency, consumption) of the proposed
facilities in response to the technical specifications. In case a minimum (or a maximum, as the case may be)
level of functional guarantees is specified in the technical specifications for the bids to be considered
responsive, bids offering plant and equipment with such functional guarantees less (or more) than the
minimum (or maximum) specified shall be rejected.

d) Work, services, facilities etc., to be provided by the EESL

Where bids include the undertaking of work or the provision of services or facilities by the EESL in excess
of the provisions allowed for in the bidding documents, the EESL shall assess the costs of such additional
work, services and/or facilities during the duration of the contract. Such costs shall be added to the bid
price for evaluation.

4.10. Ilustrative Method of Evaluation
Any Bidder (INR)
1. Quoted bid price without taxes and duties
(After considering arithmetical errors)
i)  Exworks including Excise duty price including N1
Type test Charges/Lab Test charges + inland transportation
including inland Transit insurance etc. For equipment and spares
if)  Prices for dismantling and/or installation N2
iii) Prices for additional Warranty, if any N3
iv) Total Price N(N1+N2+N3)
2. Taxes and Duties
i) CST/VAT T1
ii) Service Tax T2
iii) Total T(T1+T2)
3. Cost Compensation
i)  Technical Cost Compensation TCC
ii) Commercial Cost Compensation CCC
iii) Total TCC+CCC
4. Adjustments for Functional Guarantees X
5. Final Evaluated Bid Price N+T+TCC+CCC+X
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4.11. Contacting the Employer

Subject to ITB Clause 20, no Bidder shall contact the Employer on any matter relating to its bid, from the
time of the opening of bids to the time the contract is awarded.

Information relating to the examination, evaluation and comparison of bids and recommendations for the
award of contract shall not be disclosed to bidders or any other persons not officially concerned with such
process until the award to the successful bidder has been announced. Any effort by a Bidder to influence
the Employer in the Employer’s bid evaluation, bid comparison or contract award decisions may result in
rejection of the Bidder’s bid.

E. Award of Contract

5.1. Post qualification

In the absence of pre-qualification, the EESL will determine to its satisfaction whether the bidder selected
as having submitted the lowest evaluated responsive bid/or bidder giving highest return to EESL, as the
case may be, as mentioned in special condition of contract is qualified to satisfactorily perform the contract
in terms of the qualifying requirements stipulated in IFB/NIT and section 3.

The determination will take into account the bidder’s financial, technical and production capabilities, in
particular its contract, work in hand, future commitments and current litigation. It will be based upon an
examination of the documentary evidence of the bidder’s qualifications submitted by the bidder in RfP
forms in section IV to the bid, as well as such other information as the EESL deems necessary and
appropriate.

An affirmative determination will be a prerequisite for award of the contract to the bidder. A negative
determination will result in rejection of the bidder’s bid, in which event the EESL will proceed to the next
lowest evaluated bid/next bid giving highest return to EESL to make a similar determination of that
bidder’s capabilities to perform satisfactorily.

The capabilities of the vendors and subcontractors proposed in section 3, if permitted, to the bid to be used
by the lowest evaluated bidder or bidder giving highest return to EESL as per SCC will also be evaluated for
acceptability. Their participation should be confirmed with a letter of intent between the parties, as needed.
Should a vendor or subcontractor be determined to be unacceptable, the bid will not be rejected, but the
Bidder will be required to substitute an acceptable vendor or subcontractor without any change to the bid
price.

The Employer reserves the right to assess the capacity and capability of the bidder/ his collaborator to
satisfactory execute the contract. Such assessment shall include but not be limited to the evaluation of
adequacy of facilities, services, resources, design / engineering capability and financial capability

5.2. Award criteria

Subject to ITB Clause 5.5, the EESL will award the contract to the successful Bidder whose bid has been
determined to be substantially responsive and to be the lowest evaluated technically acceptable bid or
bid offering highest return to EESL as the case may be as per tender documents and special conditions of
contract, further provided that the Bidder is determined to be qualified to perform the contract
satisfactorily.

Except for the deviations listed in Attachment-5, the bidder would be required to comply with all the
requirements of bidding documents without any extra cost to EESL failing which his bid security will be
forfeited. Further, the EESL may request the bidder to withdraw any or all of the deviations listed in
Attachment - 5 to the winning bid, at the price shown for the deviation in Attachment 5 to the bid. In case
the bidder does not withdraw the deviations proposed by him, if any, at the cost of withdrawal stated in
the bid, his bid will be rejected and bid security forfeited.

The mode of contracting with the Successful Bidder will be as per stipulation
briefly indicated below:
)] First Contract: For supply of plant and equipment.
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(ii) Second Contract: For providing all services i.e. inland transportation for delivery at site,
inland transit insurance, unloading, storage, handling at site, installation (including
civil. Structural steel work & allied work, if applicable) insurance covers other than
inland transit insurance, erection,
testing &commissioning, conducting Guarantee tests in respect of all the Goods
supplied under the ‘First Contract’ and all other

(iii) Services as specified in the Contract Documents.

The above Contracts will contain a cross-fall breach clause specifying that breach of one Contract will
constitute breach of the other Contract which will confer a right on the Employer to terminate the other
Contract also at the risk and the cost of the Contractor

5.3. Quantity Variation

The EESL reserves the right to vary the quantity of any of the spares and maintenance equipment upto +/-
20% and/or delete any items of spares altogether at the time of Award of Contract. Successful bidder, on
whom award is made, is to supply this quantity variation at same price and terms and conditions of
contract.

5.4. Additions / Alterations / Modifications

EESL reserves the right to make minor additions/alterations/modifications to the quantity of the items to
the extent of +/- 20% in the Letter of Award. The bidder shall supply such quantities also at the same rate
as originally agreed to and incorporated in the Letter of Award. However EESL may increase this quantity,
if required.

5.5. EESL’s right to accept any bid and to reject any or all bids

The EESL reserves the right to accept or reject any bid, and to annul the bidding process and reject
all bids at any time prior to award of contract, without thereby assigning any reason thereof and
incurring any liability to the affected Bidder or bidders or any obligation to inform the affected
Bidder or bidders of the grounds for the EESL’s action.

5.6. Letter of Intent / Letter of Award

Prior to the expiration of the period of bid validity, the EESL will notify the successful bidder in
writing by issuing Letter of Intent or Letter of Award either through telefax/ scanned e-mail or though
registered/speed post/couriered letter, that its bid has been accepted. The letter of award will constitute
the formation of the contract. In case, bidder does not return the duplicate copy of LOA with duly signed
and acceptance within 10 days, then the LOA will be deemed to be accepted by the successful bidder, on
whom award is made.

The bidder shall return duplicate copy of the Lol/LoA/contract and the other enclosed documents duly
signed as a token of acceptance, within 15 days from the date of receipt of this order. Bidder is to make two
original copies of contract containing Contract agreement at top, and then Letter of award, techno
commerecial offer, copy of price bid and copy of all tender documents are to be placed. Three more copies
of the contract to be submitted by the bidder in addition to two original at bidder’s own cost. Total five
copies of contract including two originals copies are to be submitted. This is to be done on instructions of
Contract deptt.

Upon the successful bidder’s furnishing of the performance security pursuant to ITB Clause 5.9, the EESL
will promptly notify each unsuccessful bidder and will discharge its bid security.

5.7. Cancellation

EESL reserves the rights to cancel the order in the part or in full by giving one week advance notice thereby
if-
e The bidder fails to comply with any of the terms of the order.
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e The bidder becomes bankrupt or goes in to liquidation.
e The bidder makes general assignment for the benefit of the creditors and any receiver is
appointed for the property owned by the bidder.

5.8. Modifications

This order constitutes an entire agreement between the parties hereto. Any modifications to this Order
shall become binding only upon the same being confirmed in writing duly signed by both the parties.

Signing the Contract Agreement

At the same time as the EESL notifies the successful Bidder that its bid has been accepted, the EESL will
send the bidder the contract agreement provided in the bidding documents, incorporating all agreements
between the parties.

Within twenty-one (21) days of receipt of the contract agreement, the successful bidder shall sign and date
the contract agreement and return it to the EESL. Contract agreement will contain agreement on stamp
paper, bid documents and bidder’s offer etc.

5.9. Performance security

Within twenty-eight (28) days after receipt of the letter of award, the successful bidder shall furnish the
performance security for ten percent (10%) of the contract price or as specified in tender documents and
in the form provided in the section "Forms and Procedures” of the bidding documents or in another form
acceptable to the EESL.

In case Joint Deed(s) of Undertaking by the Contractor along with his associate(s)/collaborator(s) form
part of the Contract, then, unconditional Bank Guarantee(s) from such associate(s)/collaborator(s) for
amount(s) specified in Bid

Failure of the successful Bidder to comply with the requirements of ITB Clause 5.7 or Clause 5.8 shall
constitute sufficient grounds for the annulment of the award and forfeiture of the bid security, in which
event the EESL may make the award to the next lowest evaluated bidder or call for new bids.

5.10. Corrupt or Fraudulent practices:

The EESL requires that bidders observe the highest standard of ethics during the procurement and

execution of such contracts. In pursuance of this policy, the EESL: defines, for the purposes of this provision,

the terms set forth below as follows:

a.i) "corrupt practice" means the offering, giving, receiving or soliciting of anything of value to influence
the action of a public official in the procurement process or in contract execution; and

ii) "fraudulent practice"” means a misrepresentation of facts in order to influence a procurement process
or the execution of a contract to the detriment of the EESL, and includes collusive practice among
bidders (prior to or after bid submission) designed to establish bid prices at artificial non-competitive
levels and to deprive the EESL of the benefits of free and open competition;

b) will reject a proposal for award if it determines that the bidder recommended for award has engaged
in corrupt or fraudulent practices in competing for the contract in question;

c) will declare a firm ineligible, either indefinitely or for a stated period of time, to be awarded a contract
ifit at any time determines that the firm has engaged in corrupt or fraudulent practices in competing
for, or in executing, a contract of the EESL.

5.11Ineligibility for Future Tenders

Notwithstanding the provisions specified in ITB sub clause 2.4 and ITB sub clause 5.7 and 5.8, if a bidder
after having been issued and letter of award, either does not sign the contract agreement pursuant to ITB
clause 5.7 or does not submit an acceptable performance security pursuant to ITB clause 5.9, such bidder
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may be considered ineligible for participating in future tenders of EESL for a period as may be decided by
the EESL.

Successful bidder is to submit interchangeability certificate for its product supplied for replacement
during warranty and maintenance period and even when it is purchased from open market. In case
due to change in technology, the supplied product is not available during warranty/ maintenance
period than the improved version of product can be used in warranty/ maintenance period with same
or improved technical parameters or the combination thereof after written communication of
Engineer in Charge at same cost& terms and conditions. Successful Bidder, on whom letter of award
has been placed, has also to confirm that the prices of improved version of product is not lesser than
the original product or its parts in comparison.

Note: Special Terms and Conditions will prevail upon the instruction to Bidders.
6.0 Liquidated Damages

In case of any delay in the execution of the order beyond the stipulated time schedule including any
extension permitted in writing, EESL reserves the right to recover from the bidder a sum equivalent to
0.5% of the value of the delayed equipment installation/unexecuted portion of work for each week of delay
and part thereof subject to a maximum of 5% of the total value of the contract.

Alternatively, EESL reserves the right to purchase and distribute equipment/ material from elsewhere at
the sole risk at the cost of successful bidder/contractor and recover all such extra cost incurred by EESL in
procuring the material from resources available including EMD/Bid Security/encashment of Bank
Guarantee or any other sources etc. Further, if any extra cost is incurred by EESL due to delay in work
completion by the party beyond the completion time as per P.0./L.0.A., the same shall also be recovered
from party’s invoice/EMD/BGs etc.

Alternatively, EESL may cancel the order completely or partly without prejudice to his right under the
alternatives mentioned above.

7.0 Governing Law

The Contract shall be governed by and interpreted in accordance with laws in force in India. The Courts of
Delhi shall have exclusive jurisdiction in all matters arising under the Contract.

8.0 Tax and Duties

8.1 Except as otherwise specifically provided in the Contract, the Implementing Partner shall bear and
pay all taxes, duties, levies and charges assessed on the Implementing Partner, its Sub Implementing
Partners or their employees by all municipal, state or national government authorities in connection
with the Facilities in and outside of the country where the Site is located.

8.2 Notwithstanding above Sub-Clause 8.1 above, the EESL shall bear and promptly reimburse all customs
and import duties, if imposed in future, on the Plant and Equipment including Type Test and
mandatory spares supplied from abroad and specified in Price Schedule (and on spare parts to be
supplied from abroad and specified in Schedule, when awarded) and that are to be incorporated into
the Facilities, by the law of the country where the Site is located. However, if the plant and equipment
are shipped in Shipper’s containers, then the custom duty levied on the cost of empty containers
shall be borne and paid/ reimbursed by the Implementing Partner. The EESL shall also bear and
pay/ reimburse to the Implementing Partner/Assignee of Foreign Implementing Partner (if
applicable) Sales Tax (but not the surcharge in lieu of Sales Tax), Local Tax including Entry Tax / Octroi
(if applicable) in respect of direct transactions between the EESL and the Implementing Partner, if
imposed on the Plant and Equipment including Type Test and Mandatory Spares manufactured within
the EESL’s country and specified in Price (and also on locally supplied spares quoted when awarded)
to be incorporated in the Facilities, by the law of country where the site is located. For this purpose,
the Ex-works price if quoted in foreign currency and so incorporated in the contract, shall be
converted to Indian Rupees as per the TT buying exchange rates established by State Bank of India
prevailing on the actual date of Ex-works (India) dispatch.
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All taxes, duties and levies on works contract, if any, shall be to the Implementing Partner’s account and no
separate claim in this regard will be entertained by the EESL.

8.3 Ifany tax exemptions, reductions, allowances or privileges is available to the Implementing Partner in
the country where the Site is located, the EESL shall use its best endeavors to enable the Implementing
Partner to benefit from any such tax savings to the maximum allowable extent.

8.4 For the purpose of the Contract, it is agreed that the Contract Price specified in Contract Price and
Terms of Payment of the Contract Agreement is based on the taxes, duties, levies and charges
prevailing at the date seven (7) days prior to the last date of bid submission in the country where the
Site is located (hereinafter called “Tax” in this Sub-Clause 8.4). If any rates of Tax are increased or de-
creased, a new Tax is introduced, an existing Tax is abolished, or any change in interpretation or
application of any Tax occurs in the course of the performance of Contract, which was or will be
assessed on the Implementing Partner in connection with performance of the Contract, an equitable
adjustment of the Contract Price shall be made to fully take into account any such change by addition
to the Contract Price or deduction there-from. However, these adjustments would be restricted to
direct transactions between the EESL and the Contractor/assignee of Foreign Implementing Partner
(if applicable). These adjustments shall not be applicable on procurement of raw materials,
intermediary components etc. by the Implementing Partner/assignee and also not applicable on the
bought out items dispatched directly from sub-vendor’s works to site.

9.0 Completion Time Guarantee:

If the Successful bidder, on whom award is made/Implementing Partner/Consultant fails to attain
Completion of the Facilities or any part thereof within the Time for Completion or any extension thereof
under ITB Clause 2.23, the Successful bidder, on whom award is made/Implementing Partner/Consultant
shall pay to the EESL liquidated damages in the amount computed at the rates specified in the SCC. The
aggregate amount of such liquidated damages shall in no event exceed the amount specified as “Maximum”
in the SCC. Once the “Maximum” is reached, the EESL may consider termination of the Contract.

Such payment shall completely satisfy the Successful bidder, on whom award is made/Implementing
Partner/Consultant obligation to attain Completion of the Facilities or the relevant part thereof within the
Time for Completion or any extension thereof under ITB Clause 2.23. The Implementing Partner shall
have no further liability whatsoever to the EESL in respect thereof.

However, the payment of liquidated damages shall not in any way relieve the Successful bidder, on whom
award is made/Implementing Partner/Consultant from any of its obligations to complete the Facilities or
from any other obligations and liabilities of the Implementing Partner under the Contract.

10.0 Defect Liability

10.1 The Successful bidder, on whom award is made/Implementing Partner/Consultant warrants that the
Facilities or any part thereof shall be free from defects in the design, engineering, materials and
workmanship of the Plant and Equipment supplied and of the work executed, wherever applicable.

10.2 The Defect Liability Period shall be eighteen (18) months from the date of Completion of the Facilities
(or any part thereof) or twelve (12) months from the date of Operational Acceptance of the Facilities
(or any part thereof), whichever first occurs, unless specified otherwise in the SCC.

If during the Defect Liability Period any defect should be found in the design, engineering, materials and
workmanship of the Plant and Equipment supplied or of the work executed by the Implementing
Partner, the Implementing Partner shall promptly, in consultation and agreement with the EESL regarding
appropriate remedying of the defects, and at its cost, repair, replace or otherwise make good (as the
Implementing Partner shall, at its discretion, determine) such defect as well as any damage to the Facilities
caused by such defect. The Implementing Partner shall not be responsible for the repair, replacement or
making good of any defector of any damage to the Facilities arising out of or resulting from any of the
following causes:

e improper operation or maintenance of the Facilities by the EESL
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e operation of the Facilities outside specifications provided in the Contract.
e Normal wear and tear.

10.3 The EESL shall give the Successful bidder, on whom award is made/Implementing Partner a notice
stating the nature of any such defect together with all available evidence thereof, promptly following
the discovery thereof. The EESL shall afford all reasonable opportunity for the Implementing Partner
to inspect any such defect.

10.4 The EESL shall afford the Implementing Partner all necessary access to the Facilities and the Site to
enable the Implementing Partner to perform its obligations.
The Implementing Partner may, with the consent of the EESL, remove from the Site any Plant and
Equipment or any part of the Facilities that are defective if the nature of the defect, and/or any damage
to the Facilities caused by the defect, is such that repairs cannot be expeditiously carried out at the
Site.

10.5 If the repair, replacement or making good is of such a character that it may affect the efficiency of the
Facilities or any part thereof, the EESL may give to the Implementing Partner a notice requiring that
tests of the defective part of the Facilities shall be made by the Implementing Partner immediately
upon completion of such remedial work, whereupon the Implementing Partner shall carry out such
tests.

If such part fails the tests, the Implementing Partner shall carry out further repair, replacement or making
good (as the case may be) until that part of the Facilities passes such tests. The tests in character shall in
any case be not less than what has already been agreed by the EESL and the Implementing Partner for the
original equipment/part of the Facilities.

10.6 If the Implementing Partner fails to commence the work necessary to remedy such defect or any
damage to the Facilities caused by such defect within a reasonable time (which shall in no event be
considered to be less than fifteen (15) days), the EESL may, following notice to the Implementing
Partner, proceed to do such work, and the reasonable costs incurred by the EESL in connection
therewith shall be paid to the EESL by the Implementing Partner or may be deducted by the EESL from
any monies due to the Implementing Partner or claimed under the Performance Security.

10.7 If the Facilities or any part thereof cannot be used by reason of such defect and/or making good of
such defect, the Defect Liability Period of the Facilities or such part, as the case may be, shall be
extended by a period equal to the period during which the Facilities or such part cannot be used by
the EESL because of any of the aforesaid reasons.Upon correction of the defects in the Facilities or any
part thereof by repair/ replacement, such repair/replacement shall have the Defect Liability Period
extended by a period of twelve (12) month from the time such replacement/ repair of the Facilities or
any part therof.

10.8 In addition, the Implementing Partner shall also provide an extended warranty for any such
component of the Facilities and during the period of time as may be specified in the SCC. Such
obligation shall be in addition to the defect liability specified under ITB Clause 10.2 or as specified in
SccC.

11.0 Functional Guarantees

11.1 The Implementing Partner guarantees that during the Guarantee Test, the Facilities and all parts
thereof shall attain the Functional Guarantees as specified in the Contract Agreement, subject to and
upon the conditions therein specified.

11.2 If, for reasons attributable to the Implementing Partner, the guaranteed level of the Functional
Guarantees specified in the Contract Agreement are not met either in whole or in part, the
Implementing Partner shall, within a mutually agreed time, at its cost and expense make such changes,
modifications and/or additions to the Plant or any part thereof as may be necessary to meet such
Guarantees. The Implementing Partner shall notify the EESL upon completion of the necessary
changes, modifications and/or additions, and shall seek the EESL's consent to repeat the Guarantee
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Test. If the specified Functional Guarantees are not established even during the repeat of the
Guarantee Test, the EESL may at its option, either

e Reject the Equipment and recover the payments already made, or

e Terminate the Contract and recover the payments already made, or

e Accept the equipment after levy of liquidated damages in accordance with the provisions
specified in the Contract Agreement.

12.0Inspections and Tests

12.1. Inspection of Goods: The Employer or its representative shall have the right to inspect and/or to
test the Goods to confirm their conformity to the Contract specifications at no extra cost to the
Employer. (SCC and the Technical Specifications shall specify what inspections and tests the
Employer requires and where they are to be conducted). The Employer shall notify the
Contractor in writing in a timely manner of the identity of any representatives retained for these
purposes.

12.2 The inspections and tests may be conducted on the premises of the Contractor or its
subcontractor(s), at point of delivery and/or at the Goods final destination. If conducted
on the premises of the Contractor or its subcontractor(s), all reasonable Works and
assistance, including access to drawings and production data shall be furnished to the inspectors
at no cost to the Employer.

12.3 Should any inspected or tested Goods fail to conform to the specifications, the Employer may
reject and the Contractor shall either replace the rejected Goods or make alterations
necessary to meet specification requirements free of cost to the Employer.

12.4 The Employer's right to inspect, test and, where necessary, reject the Goods after the arrival at
Site shall in no way be limited or waived by reason of the Goods having previously been
inspected, tested and passed by the Employer or its Representative prior to the Goods shipment.

12.5 Nothing in GCC Clause 6 shall in any way release the Contractor from any warranty or other
obligations under this Contract.

12.5 Manuals and Drawings

12.6  Before the Goods and Services are taken over by the Employer, the Contractor shall supply
operation and maintenance manuals together with drawings of the goods and equipment. These
shall be in such detail as will enable the Employer to operate, maintain, adjust and repair all parts
of the equipment as stated in the specifications.

12.7  The manuals and drawings shall be in the English ruling language and in such form and numbers
as stated in the contract.

12.8 Unless and otherwise agreed, the goods and equipment shall not be considered to be
completed for the purpose of taking over until such manuals and drawings have been supplied
to the Employer.

12.9 It shall be the obligation of the Contractor to train and familiarize the designated person by
the Employer in regard to the operation manual and drawings.

13.0Insurance

The Goods supplied under the Contract shall be fully insured in Indian Rupees against loss or damage
incidental to manufacture or acquisition, transportation, storage and delivery. For delivery of goods
at site, the insurance shall be obtained by the Contractor, for an amount not less than the Contract Price
of the goods from “warehouse to warehouse” (final destinations) on “All Risks” basis including War risks
and strikes.

14.0 Transportation, Demurrage Wharfage, Etc.

Contractor is required under the Contract to transport the Goods to place of destination defined as
Site. Transport to such place of destination in India including insurance, as shall be specified in the
Contract, shall be arranged by the Contractor, and the related cost shall be included in the Contract Price.
Successful bidder, on whom letter of award is placed, is to ensure all safety guidelines, rules and
regulations, labour laws etc. Successful bidder indemnify EESL for any accident, injury met by its
labour, employee or any other person working for him. Any compensation sought by its labour,
employee or any other person working for him shall be paid by successful bidder as per settlement
solely. EESL has no role to play in this matter
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15.0 Warranty

15.1 The Contractor warrants that the Goods supplied under this Contract are new, unused, of the
most recent or current models and that they incorporate all recent improvements in design and
materials unless provided otherwise in the Contract. The Contractor further warrants that all
Goods supplied under this Contract shall have no defect arising from design, materials or
workmanship (except when the design and/or material is required by the Employer's
Specifications) or from any act or omission of the Contractor, that may develop under normal use
of the supplied Goods in the conditions prevailing in the country of final destination.

15.2 This warranty of all the Works shall remain valid for 2 year after the Commissioning. The
Contractor shall, in addition, comply with the performance
and/or guarantees specified under the Contract. If for reasons attributable to
the Contractor, these guarantees are not attained in whole or in part, the
Contractor shall:

15.3 make such changes, modifications, and/or additions to the Goods or any part thereof
as may be necessary in order to attain the contractual guarantees specified in the Contract at its
own cost and expense and to carry out further performance tests in accordance with SCC Clause

2;

OR
15.4  pay liquidated damages to the Employer with respect to the failure to meet the contractual
guarantees.

15.5.  The Employer shall notify the Contractor in writing of any claims arising under this warranty.

15.6  Upon receipt of such notice, the Contractor shall, within the period of 15 days and with all
reasonable speed, repair or replace the defective Goods or parts thereof, free of cost at the
ultimate destination. The Contractor shall take over the replaced parts/goods at the time of their
replacement. No claim whatsoever shall lie on the Employer for the replaced parts/goods
thereafter. In the event of any correction of defects or replacement of defective material
during the Warranty period, the Warranty for the corrected or replaced material shall be
extended to a further period.

15.7  If the Contractor, having been notified, fails to remedy the defect(s) within 15 days, the
Employer may proceed to take such remedial action as may be necessary, at the Contractor's
risk and expense and without prejudice to any other rights which the Employer may have
against the Contractor under the Contract. The performance guarantee and liquidated damaged
be entitled to be recovered without prejudice to other rights of the Employer.

16.0. Termination for Default

16.1 The Employer may, without prejudice to any other remedy for breach of contract, by
written notice of default sent to the Contractor, terminate the Contract in whole or part:

16.2  if the Contractor fails to deliver any or all of the Goods and complete the Work within the
period(s) specified in the Contractor within any extension thereof granted by the Employer
pursuant to GCC Clause 20; or

16.3  ifthe Contractor fails to perform any other obligation(s)/duties under the Contract.

16.4  If the Contractor, in the judgment of the Employer has engaged in corrupt or fraudulent practices
in competing for or in executing the Contract.

16.5 In the event the Employer terminates the Contract in whole or in part, pursuant to GCC Clause 22.1,
the Employer may procure, upon such terms and in such manner as it deems appropriate, Goods
or Services similar to those undelivered, and the Contractor shall be liable to the Employer for
any excess costs for such similar Goods or Services. However, the Contractor shall continue
the performance of the Contract to the extent not terminated.

17.0. Settlement of Disputes

17.1 Adjudicator
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17.1.1 If any dispute of any kind whatsoever shall arise between the EESL and the Implementing Partner
in connection with or arising out of the Contract, including without prejudice to the generality of
the foregoing, any question regarding its existence, validity or termination, or the execution of
the Facilities—whether during the progress of the Facilities or after their completion and
whether before or after the termination, abandonment or breach of the Contract—the parties shall
seek to resolve any such dispute or difference by mutual consultation. If the parties fail to resolve
such a dispute or difference by mutual consultation, then the dispute shall be referred in writing
by either party to the Adjudicator, with a copy to the other party.

17.1.2 The Adjudicator shall give its decision in writing to both parties within twenty-eight (28) days of
a dispute being referred to it. If the Adjudicator has done so, and no notice of intention to
commence arbitration has been given by either the EESL or the Implementing Partner within fifty-
six (56) days of such reference, the decision shall become final and binding upon the EESL and the
Implementing Partner. Any decision that has become final and binding shall be implemented by
the parties forthwith.

17.1.3 Should the Adjudicator resign or die, or should the EESL and the Implementing Partner agree that
the Adjudicator is not fulfilling its functions in accordance with the provisions of the Contract;
another retired Judge of High Court/Supreme Court of India shall be jointly appointed by the EESL
and the Implementing Partner as adjudicator under the Contract. Failing agreement between the
two within twenty eight (28) days, the new retired judge of High Court/Supreme Court of
India shall be appointed as the Adjudicator under the Contract at the request of either party by the
Appointing Authority specified in the SCC. The adjudicator shall be paid fee plus reasonable
expenditures incurred in the execution of its duties as adjudicator under the contract. This cost
shall be divided equally between the EESL and the Implementing Partner.

17.2 Arbitration

17.2.1 If either the EESL or the Implementing Partner is dissatisfied with the Adjudicator’s decision, or if
the Adjudicator fails to give a decision within twenty-eight (28) days of a dispute being referred to
it, then either the EESL or the Implementing Partner may, within fifty-six (56) days of such
reference, give notice to the other party, with a copy for information to the Adjudicator, of its
intention to com- mence arbitration, as hereinafter provided, as to the matter in dispute, and no
arbitration in respect of this matter may be commenced unless such notice is given.

17.2.2 Any dispute in respect of which a notice of intention to commence arbitration has been given, in
accordance with Sub-Clause 17.2.1, shall be finally settled by arbitration. Arbitration may be
commenced prior to or after completion of the Facilities.

17.2.3 Any dispute submitted by a party to arbitration shall be heard by an arbitration panel composed
of three arbitrators, in accordance with the provisions set forth below.

17.2.4 The EESL and the Implementing Partner shall each appoint one arbitrator, and these two
arbitrators shall jointly appoint a third arbitrator, who shall chair the arbitration panel. If the two
arbitrators do not succeed in appointing a third arbitrator within twenty-eight (28) days after the
latter of the two arbitrators has been appointed, the third arbitrator shall, at the request of either
party, be appointed by the Appointing Authority for arbitrator designated in the SCC.

17.2.5 If one party fails to appoint its arbitrator within forty-two (42) days after the other party has
named its arbitrator, the party which has named an arbitrator may request the Appointing
Authority to appoint the second arbitrator.

17.2.6 Iffor any reason an arbitrator is unable to perform its function, the mandate of the Arbitrator shall
terminate in accordance with the provisions of applicable laws as mentioned in ITB Clause 7
(Governing Law) and a substitute shall be appointed in the same manner as the original arbitrator.

17.2.7 Arbitration proceedings shall be conducted (i) in accordance with the rules of procedure
designated in the SCC, (ii) in the place designated in the SCC, and (iii) in the language in which this
Con-tract has been executed.
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17.2.8 The decision of a majority of the arbitrators (or of the third arbitrator chairing the arbitration, if
there is no such majority) shall be final and binding and shall be enforceable in any court of
competent jurisdiction as decree of the court. The parties thereby waive any objections to or claims
of immunity from such enforcement.

17.2.9 The arbitrator(s) shall give reasoned award.
17.3 Notwithstanding any reference to the Adjudicator or arbitration herein,

e the parties shall continue to perform their respective obligations under the Contract
unless they otherwise agree

o the EESL shall pay the Implementing Partner any monies due to the Implementing
Partner.

18.0 MSME Bidder

Are you registered as MICRO, SMALL or MEDIUM Enterprise under MSMED Act 20067
If YES,

A) Please indicate relevant category with copy

of documentary proof issued by the concerned authorities:

B) Does your firm fall under MSE’s owned by SC/ST

Entrepreneurs. If so, enclose a copy of documentary evidence:

IN ADDITION TO ABOVE FOLLOWING WILL ALSO BE APPLICABLE FOR CONSULTANCY/PROJECT
MANAGEMENT CONTRACT SERVICES.

19.0 THIRD-PARTY CONSULTANCY SERVICES

The Employer (EESL) is obliged, at its own expense, to make the necessary provision for the performance
of those services by third parties commissioned by it, as described in Special Conditions of Contract

20.0 SCOPE OF SERVICES

20.1  The Consultant shall deliver the Services in full and on time.

20.2 The Services to be performed by the Consultant encompass all the part services described and
explained in Special Conditions of Contract, Terms of Reference plus Tender Documents and The
Consultant's bid. Furthermore, the Consultant must deliver all the standard and special services as
defined intender RfP.

20.3  The Consultant shall work together with third parties wherever commissioned by the Employer.
The Employer is not responsible for these third parties or their performance, when the work is
assigned to consultant to co-ordinate with them. In addition, the Consultant must comprehensively
coordinate their services with its own services, as far as possible.

20.1  STANDARD AND SPECIAL SERVICES

20.1.1 In addition to the Services specified explicitly in the Contract, the Consultant shall also perform all
other services, if necessary, that are not listed under the contractual services, but are customarily
required in order to properly discharge the contractual obligations ("standard services"). The
standard services shall be fully compensated through the Agreed Remuneration in the contract.

20.1.2 "Special Services" are services that are not included under the contractual or standard services,
but must necessarily be delivered by the Consultant in order to properly perform its duties under
the Contract, because the external circumstances of service delivery have changed unexpectedly,
or because the Employer has suspended the Services Force Majeure or because the Employer, with
the prior consent of EESL, requires services that were not included in the invitation to tender but
are necessary.
No extra cost is payable to fulfill the standard and / or special services.
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20.2  DUE DILIGENCE

20.2.1 Except where otherwise stipulated in this Contract, or otherwise legally stipulated within the
country or within another legal system (including the legal system in the Consultant's jurisdiction)
by provisions that impose higher demands than this Contract, when performing its obligations
under this Contract the Consultant shall exercise due diligence and provide the Services in
compliance with professional practice and to the recognized quality standards, in accordance with
current scientific and generally accepted engineering standards. The Consultant must document
its work, the progress of the Project and the decisions it takes in an appropriate form that is
acceptable to the Employer, bearing in mind the requirements of tender/RfP/Letter of Award.

20.3  REPORTING

20.3.1 The Consultant shall inform the Employer promptly of all extraordinary circumstances that arise
during the performance of the services and of all matters requiring EESL approval. The consultant
is to make reports as defined in scope of work and submit the same as per timelines defined in the
contract.

20.4  STAFFING

20.4.1 The Consultant shall employ the staff specified in bid [Staffing Schedule] to implement
performance of the Services. The list of designated key staff and any changes to it shall require the
prior written approval of the Employer.

20.4.2 The Employer may require the Consultant to terminate the contract of, or replace, any staff
member who fails to meet the requirements as per contract. Any such demand must be submitted
in writing to the Consultant stating the reasons for it.

20.4.3 If staff employed by the Consultant need to be replaced, the Consultant shall ensure that the staff
member in question is replaced promptly by an individual who possesses at least equivalent
qualifications.

20.4.4 If any one of the Consultant's staff falls ill for more than one month and this jeopardizes the
performance of this Contract by the Consultant, the Consultant shall replace this staff member with
another staff member who possesses at least equivalent qualifications.

20.4.5 Staff shall only be replaced after prior approval by the Employer, such approval not to be
unreasonably withheld. The exchange, replacement, or planned dispensation of replacement (as
exception to existing rules) of key staff specified by name shall require the prior approval of EESL.

20.4.6 If the Consultant must terminate the contract of, or replace, any staff during the Contract period,
the costs thus accrued shall be borne by the Consultant, except where staffare removed or replaced
at the Employer's request. In this case, the Employer shall meet the costs of replacing the staff
member, unless the staff member in question does not meet the requirements.

20.5 CONTACT PERSON OF THE CONSULTANT

20.5.1 The Consultant shall appoint for the exercise ofall rights and obligations arising from this Contract
a natural person as its contact person for the Employer under this Contract.

20.5.2 The Consultant shall specify and provide respective contact data to the Employer - for an individual
atthe Consultant's place of business who can be reached at any time in cases of emergency or crisis
as well as a deputy of the Consultant. The Consultant shall notify the Employer without delay of
any change of elected person or their contact data.

21.0INDEPENDENCE OF THE CONSULTANT

21.1  The Consultant undertakes that neither the Consultant nor any enterprise associated with the
Consultant shall bid for the Project as manufacturer, supplier, or building contractor. This
prohibition also applies to any bidding for any further consulting services, insofar as such
consulting services might lead to a restriction of competition or a conflict of interests. Any violation
of this stipulation may lead to the immediate cancellation of this Contract and require the
reimbursement of any and all costs incurred by the Employer up to the time of such violation as
well as compensation for any and all losses and damages incurred by the Employer as a result of
such cancellation.

22.0 COMMENCEMENT AND COMPLETION
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22.1.1 The Consultant shall begin performing the Services on the prescribed date on which execution of
the Contract shall take place, but not earlier than and without undue delay after the Contract has
come into force. The Consultant shall deliver the Services in accordance with the time schedule in
the bid [Time Schedule for the Performance of the Services defined in SCC], and shall complete the
Services within the Completion Period, subject to any further extensions to this Contract accorded
by employer.

22.1.2 In relation to optional services (if any), the Consultant shall commence delivery of the optional
services not earlier than upon receipt of notification from the Employer,

22.1.3 Any change to the time schedule [Time Schedule for the Performance of the Services] due to a
reasonable request by either party shall be mutually agreed upon in writing.

23.0 FORCE MAJEURE
In addition to Force Majeure defined in clause 2.26, following will also be applicable for consultancy work.

23.1 In the event of Force Majeure, the contractual obligations, as far as affected by such event, shall be
suspended for as long as performance remains impossible due to the Force Majeure, provided that one
party to the Contract receives notification of the Force Majeure event from the other party within two
weeks after its occurrence and both the parties agree for that to be a force majeure. Any and all liability
of the Consultant for damages arising due to its absence caused by the Force Majeure is excluded.

23.2 In the event of Force Majeure, the Consultant shall be entitled to an extension of the Contract equal to
the delay caused by such Force Majeure. If the performance of the Services is rendered permanently
impossible by the Force Majeure, both parties to this Contract shall be entitled to terminate the
Contract on mutual agreement basis only.

23.3 In case of suspension or termination of the Contract due to Force Majeure, the Services performed up
to the time of the Force Majeure and all necessary expenditure (which is evidenced) of the Consultant
arising from the discontinuing of the Services shall be invoiced on the basis of contractual prices
subject to employer agreement with the work. Neither party shall make any further claims.

24.0 SUSPENSIONS OR TERMINATION

24.1 The Employer may fully or partially suspend the Services or terminate this Contract after serving
written notice of at least 30 days. In this event, the Consultant must immediately take all measures
necessary to ensure that the Services are discontinued and the expenditure minimized. The Consultant
shall hand over all reports, drafts and documents to be drawn up by the date in question to the
Employer. In case of termination Force majeure shall apply mutatis mutandis.

24.21f the Consultant fails to meet its contractual obligations without sufficient reason; in accordance
with the Contract; or on time, the Employer may serve a notice upon the Consultant and request it to
duly perform its Services. If the Consultant fails to remedy the performance deficit within a period of
21 days of having been called upon to do so by the Employer, the Employer shall be entitled, after this
period has elapsed, to terminate the Contract by written notice.

24.3 If the termination of the Contract is due to a default on the part of the Consultant, the Consultant shall
be entitled to demand the Agreed Remuneration for the Services performed until the date of
termination but not yet remunerated. The Employer shall be entitled to demand compensation for the
direct damages caused by the default.

25.0 REMUNERATION OF THE CONSULTANT

The Consultant shall receive the remuneration agreed in the Special Conditions and bid price schedule for
performing the Services owed under this Contract, subject to the conditions listed therein and the
conditions below.

26.0 TERMS OF PAYMENT

Except where otherwise agreed in the Special Conditions, the Employer shall pay the Consultant's
remuneration as follows:
(a) Advance payment, due within 30 days of award of Contract upon presentation of an
invoice against equivalent advance bank guarantee, if mentioned in SCC.
(b) Payments based on deliverables as per tender/SCC or as agreed upon in amendments.
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(c) The final payment shall be made after the Services have been performed in full and
confirmation had been provided by the Employer to that Consultant.

27.0METHOD OF PAYMENT

Payment shall be made according to the conditions set out in the Special Conditions or as agreed upon.

28.0INSURANCE AGAINST LIABILITY AND DAMAGES

The Consultant is advised to take out insurance for the period of the Contract, on the terms specified in
the Special Conditions, including, but not limited to, the following:
a) Professional liability insurance;
b) Personal liability insurance;
c¢) Equipment insurance covering loss of or physical damage to all equipment acquired,
used, provided or paid for by the Employer within the context of this Contract; and
d) Motor vehicle third party liability insurance and motor vehicle comprehensive
insurance for the vehicles acquired in connection with this Contract.

EESL will not be responsible in case any accident/ mis-happenings with consultant employee or contract
person and for any equipment damage or theft occurs and in no case EESL shall pay for it.

In case of any contradiction in ITB and SCC, then SCC will prevail.

LIST OF ACRONYMS

EMD: Earnest Money Deposit

Eol: Expression of Interest

SCC: Special Conditions of Contract
INR: Indian Rupees

IST:  Indian Standard Time

LED: Light Emitting Diodes

Lol: Letter of Intent

LoA: Letter of Acceptance

MoU: Memorandum of Understanding
MoP:  Ministry of Power

RECL: Rural Electrification Corporation Ltd
EESL: Energy Efficiency Services Ltd
O&M: Operation & Maintenance

RfP:  Request for Proposal

R&M: Repair & Maintenance

SD: Security Deposit

CPG:  Contract Performance Guarantee
FTL:  Fluorescent Tube Light

SVL:  Sodium Vapor Lamp

PMA: Project Management Agency
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GENERAL CONDITIONS OF CONTRACT (GCC)

Signature -

Subject : CN=DEEPAK MITTAL, ST=DELHI, OID.2.5.4.17=110003, OU=CONTRACTS AND
PROCUREMENT, O=ENERGY EFFICIENCY SERVICES LIMITED, C=IN

User ID : deepak.mittal

Serial No : F3FA?T



GENERAL CONDITIONS CONTACTS (GCC)
S.NO DESCRIPTION PAGE NO.
A. Contract and Interpretation
1. Definitions 1
2. Contract Document 2
3. Interpretation 3
4. Notices S
5. Governing Low 5
6. Settlement of Disputes 5
B. Subject Matter of Contract
7. Scope of Facilities 7
8. Time for Commencement and completion 10
9. Implementing Partner’s Responsibilities 10
10. EESL’s Responsibilities 10
C. Payment
11. Contract Price 11
12. Terms of Payment 11
13. Securities 11
14. Taxes and Duties 12
D. Intellectual Property
15. Copyright 16
16. Confidential Information 13
E. Work Execution
17. Representatives 14
Signanire -

uD&CL TN =DECFAR MITTAL, ST=DELRT O 2 5.4 17 = 110003, OU=CORTRACTS AND
PROCUREMENT, O=ENERGY EFFICIENCY SERVICES LIMITED, C=IN

User ID : deepak. mittal

Serial No : F3FA?T




Signature

18.

19.

20.

21.

22.

23.

24.

25

Work Program
Subcontracting

Design and Engineering
Procurement

Installation

Test and Inspection
Completion of the facilities

. Commissioning , Guarantee Test and Operational Acceptance

Guarantees and Liabilities

26

27

28

29

30

. Completion Time and Guarantee
. Defect Liability

. Functional Guarantees

. Patent Indemnity

. Limitation of Liability

Risk Distribution

31

32

33.

34.

35.

36.

37.
38.

. Transfer of Ownership

. Care of Facilities

Indemnification

Insurance

Unforeseen Conditions

Change in Law and Regulations

Force Majeure
War Risks

Change in Contract Elements

39

40

u&ctt: 5= N 2. 5. 4. 17=T10003,
PROCUREMENT, O=ENERGY EFFICIENCY SERVICES UMITED, C=IN

. Change in the Facilities

. Extension of Time for Completion

Loss of or Damage to property ; Accident or Injury to Workers;

15

16

16

17

19

21

23

24

25

25

26

27

27

28

28

28

29

30

32

32

32
33

34

36

TRALCTS AND

User ID : deepak. mittal
FIFAT7

Serial No

3IFAT




41.

42.

43.

44,

45,

46.

Suspension

Termination

Assignment

Bankruptcy

Contractor Performance & Feedback andEvaluation System

Fraud Prevention Policy

36

41

41

41

41

41

Signature -

Subject : CN=DEEPAK MITTAL, ST=DELHI, OID.2.5.4.17=110003, OU=CONTRACTS AND
PROCUREMENT, O=ENERGY EFFICIENCY SERVICES LIMITED, C=IN

User ID : deepak. mittal

Serial No : F3FA?T



A. Contract and Interpretation

1.Definitions
1.1 The following words and expressions shall have the meanings hereby assigned to them:

“Contract” means the Contract Agreement entered into between the EESL and the Implementing
Partner, together with the Contract Documents referred to therein; they shall constitute the Contract,
andthe term “the Contract” shall in all such documents be construed accordingly.

“Contract Documents” means the documents listed in Article. 1.1 (Contract Documents) of the Form
of Contract Agreement (including any amendments thereto).

“GCC” means the General Conditions of Contract hereof.
“SCC” means the Special Conditions of Contract.

“Day” means calendar day of the Gregorian calendar.
“Month” means calendar month of the Gregorian calendar.

“Employer” means EESL, New Delhi/Noida and includes the legal successors or permitted assigns
of the EESL.

“Project Manager” means the person appointed by the EESL in the manner provided in GCC Sub-
Clause 17.1 (Project Manager) hereof and named as such in the SCC to perform the duties delegated
by the EESL.

“Contractor or Implementing Partner” means the person(s) whose bid to perform the Contract has
been accepted by the EESL and is hamed as such in the Con- tract Agreement, and includes the legal
successors or permitted assigns of the Implementing Partner.

“Contractor or Implementing Partner’s Representative” means any person nominated by the
Implementing Partner and approved by the EESL in the manner provided in GCC Sub- Clause 17.2
(Implementing Partner’s Representative and Construction Manager) hereof to perform the duties
delegated by the Implementing Partner.

“Sub Contractor or Sub Implementing Partner,” including vendors, means any person to whom
execution of any part of the Facilities, including preparation of any design or supply of any Plant
and Equipment, is sub-contracted directly or indirectly by the Implementing Partner, and includes its
legal successors or permitted assigns.

“Adjudicator” means the person or persons named as such in the SCC to make a decision on or to
settle any dispute or difference between the EESL and the Implementing Partner referred to him or
her by the parties pursuant to GCC Sub-Clause 6.1 (Adjudicator) hereof.

“Contract Price” means the sum specified in Article 2.1 (Contract Price) of the Contract Agreement,
subject to such additions and adjustments thereto or deductions there from, as may be made pursuant
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to the Con-tract.

“Facilities” means the Plant and Equipment to be supplied and installed, as well as all the
Installation Services to be carried out by the Implementing Partner under the Contract.

“Plant and Equipment” means permanent plant, equipment, machinery, apparatus, articles and things
of all kinds to be provided and incorporated in the Facilities by the Implementing Partner under the
Contract (including the spare parts to be supplied by the Implementing Partner under GCC Sub-
Clause 7.3 here-of), but does not include Implementing Partner’s Equipment.

“Installation Services” means all those services ancillary to the supply of the Plant and Equipment
for the Facilities, to be provided by the Implementing Partner under the Contract; e.g., transportation
and provision of marine or other similar insurance, inspection, expediting, Site preparation works
(including the provision and use of Implementing Partner’s Equipment and the supply of all
construction materials required), installation, testing, pre-commissioning, commissioning,
operations, maintenance, the provision of operations and maintenance manuals, training of EESL's
Personnel etc.

“Contractor or Implementing Partner’s Equipment” means all plant, facilities, equipment,
machinery, tools, apparatus, appliances or things of every kind required in or for installation,
completion and maintenance of Facilities that are to be provided by the Implementing Partner, but
does not include Plant and Equipment, or other things intended to form or forming part of the
Facilities.

“Site” means the land and other places upon which the Facilities are to be installed, and such other
land or places as may be specified in the Contract as forming part of the Site.

“Effective Date” means the date from which the Time for Completion shall be determined as stated
in Article 3 (Effective Date for Determining Time for Completion) of the Form of Contract
Agreement.

“Time for Completion” means the time within which Completion of the Facilities as a whole (or of a
part of the Facilities where a separate Time for Completion of such part has been prescribed) is to be
attained in accordance with the stipulations in the SCC and the relevant provisions of the Contract.

“Completion” means that the Facilities (or a specific part thereof where specific parts are specified
in the SCC) have been completed operationally and structurally and put in a tight and clean
condition, and that all work in respect of Pre-commissioning of the Facilities or such specific part
thereof has been completed; and Commissioning has been attained as per Technical Specifications.

“Pre-commissioning” means the testing, checking and other requirement specified in the
Technical Specifications that are to be carried out by the Implementing Partner in preparation for
Commissioning as provided in GCC Clause 24 (Completion) hereof.

Commissioning” means trial/intial operation of the Facilities or any part thereof by the Implementing
Partner, which operation is to be carried out by the Con tractor as provided in GCC Sub-Clause 25.1
(Commissioning) hereof, for the purpose of carrying out Guarantee Test(s).
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“Guarantee Test(s)” means the test(s) specified in the Technical Specifications to be carried out to
ascertain whether the Facilities or a specified part thereof is able to attain the Functional Guarantees
specified in the Technical Specifications in accordance with the provisions of GCC Sub Clause 25.2
(Guarantee Test) hereof.

Operational Acceptance” means the acceptance by the EESL of the Facilities (or any part of the
Facilities where the Contract provides for acceptance of the Facilities in parts), which certifies the
Implementing Partner’s fulfilment of the Contract in respect of Functional Guarantees of the
Facilities (or the relevant part thereof) in accordance with the provisions of GCC Clause 28
(Functional Guarantees) hereof and shall include deemed acceptance in accordance with GCC
Clause 25 (Commissioning and Operational Acceptance) hereof.

Defect LiabilityPeriod” means the period of validity of the warrantiesgiven by the Implementing
Partner commencing at Completion of the Facilities or a part thereof, during which the
Implementing Partner is responsible for defects with respect to the Facilities (or the relevant part
thereof)as provided in GCC Clause 27 (Defect Liability) hereof.

2. Contract Documents

2.1 Subject to Articlel.2 (Order of Precedence) of the Contract Agreement all documents forming
part of the Contract (and all parts thereof) are intended to be correlative, complementary and
mutually explanatory. The Contract shall be read as a whole.

2.2 The Contract will be signed in three originals and the Implementing Partner shall be provided
with one signed original and the rest will be retained by the EESL.

2.3 The Implementing Partner shall provide free of cost to the EESL all the engineering data,
drawing and descriptive materials submitted with the bid,in at least five (5) copies to form a part
of the Contract immediately after Notification of Award/ letter of Award.

2.4 Subsequent to signing of the Contract, the Implementing Partner at his own cost shall provide
the EESL with at least five(05) true copies of Contract Agreement within thirty (30) days
after signing of the Contract.

3. Interpretation
3.1 Language

3.1.1 Unless the Implementing Partner is a national of the EESL’s country and the EESL and the
Implementing Partner agree to use the local language, all Contract Documents, all correspondence
and communications to be given, and all other documentation to be prepared and supplied under the
Contract shall be written in English, and the Contract shall be construed and interpreted in accordance
with that language.

3.1.2 If any of the Contract Documents, correspondence or communications are prepared in any
language other than the governing language under GCC Sub-Clause 3.1.1 above, the English translation
of such documents, correspondence or communications shall prevail in matters of interpretation.

3.2 Singular and Plural
The singular shall include the plural and the plural the singular, except where the context otherwise
requires.

_ Page | 3
Signature -
Sul é')cr_t : CN=DEEPAK MITTAL, ST=DELHI, OID.2.5.4.17=110003, OU=CONTRACTS AND
PROCUREMENT, O=ENERGY EFFICIENCY SERVICES LIMITED, C=IN
User ID : deepak.mittal
Serial No : F3FA?T



3.3 Headings
The headings and marginal notes in the General Conditions of Contract are included for ease of
reference, and shall neither constitute a part of the Contract nor affect its interpretation.

3.4 Persons
Words importing persons or parties shall include firms, corporations and government entities.

3.5 Inco terms
Unless inconsistent with any provision of the Contract, the meaning of any trade term and the rights
and obligations of parties there under shall be as prescribed by Incoterms.

Inco terms means international rules for interpreting trade terms published by the International
Chamber of Commerce (latest edition), 38 Cours Albert 1er, 75008 Paris, France.

3.6 Construction of the Contract

3.6.1 The Contracts to be entered into between the EESL and the successful bidder shall be
as under :

i) First Contract: For Ex-works (India) supply of plant and equipment and accessories by bidder
including mandatory spares and spares to be supplied during warranty

i) Second Contract: for providing all services i.e. loading, inland/air/shipment transportation for
delivery at site, inland/air/shipment transit insurance, unloading, storage, handling at site,
installation, insurance covers other than inland transit insurance, testing, commissioning and
conducting Guarantee tests in respect of all the equipments supplied under the 'First Contract'
and all other services including civil works, if any, as specified in the Contract Documents
including sales tax and duties as asked in price bid in section IV. It will also cover cost for
Repair and Maintenance and equipments and/or additional warranty, where ever asked for
,supplied under the 'First Contract' and all other services including civil works, if any, as
specified in the Contract Documents. All items in second contract must be quoted including
service tax.

iii) Third Contract: For providing all services including Awareness programme for public/stake
holders/workshops/printing brochure and other materials, Survey cost, Monitoring and
verification cost, scrap disposal cost, arrangement of office at both sites and Statuary agencies
cost including service tax.

All the above Contracts will contain a cross-fall breach clause specifying that breach of one
Contract will constitute breach of the other Contracts which will confer a right on the Employer
to terminate the other Contracts also at the risk and the cost of the contractor /Implementing
Partner for the Project, for which awards have been made.

In case, value of second contract viz transportation, insurance is lower or the supply cost
includes transportation, insurance etc than three contract may be merged in two contract.

Acrbitration: 1. Appointing authority for adjudicator: MD, EESL

2. The place of arbitration shall be: New Delhi
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Prices are to be quoted as Firm during currency of contract. No price adjustment is allowed.
General:

1. In case of investment partner, A project manager is to be deputed from their side for co-
coordinating activities.

2. Word Implementing Partner for any Project used in General Conditions of contract
includes persons of Investment partner, executing and implementing agencies etc

3. Notification of award means Letter of Intent and Letter of award

3.6.2 The award of separate Contracts shall not in any way dilute the responsibility of the
Implementing Partner for the successful completion of the Facilities as per Contract
Documents and a breach in one Con-tract shall automatically be construed as a breach
of the other Contract(s) which will confer a right on the EESL to terminate the other
Contract(s) also at the risk and the cost of the Implementing Partner.

3.7 Entire Agreement

Subject to GCC Sub-Clause 16.4 hereof, the Contract constitutes the entire agreement
between the EESL and Implementing Partner with respect to the subject matter of Contract
and supersedes all communications, negotiations and agreements (whether written or oral)
of parties with respect thereto made prior to the date of Contract.

3.8 Amendment

No amendment or other variation of the Contract shall be effective unless it is in writing, is
dated, expressly refers to the Contract, and is signed by a duly authorized representative of
each party here to.

3.9 Independent Contractor or Implementing Partner

The Implementing Partner shall be an independent Implementing Partner performing the
Contract. The Contract does not create any agency, partnership, joint venture or other joint
relationship between the parties here to.

Subject to the provisions of the Contract, the Contractor or Implementing Partner shall be
solely responsible for the manner in which the Contract is performed. All employees,
representatives or Sub Contractor or Sub Implementing Partners engaged by the
Implementing Partner in connection with the performance of the Contract shall be under the
complete control of the Implementing Partner and shall not be deemed to be employees of
the EESL, and nothing contained in the Contract or in any subcontract awarded by the
Implementing Partner shall be construed to create any contractual relationship between any
such employees, representatives or Sub Contractor or Sub Implementing Partners and the
EESL.

3.10 Joint Venture or Consortium

If the Implementing Partner is a joint venture or consortium of two or more firms, all such
firms shall be jointly and severally bound to the EESL for the fulfilment of the provisions of
the Contract and shall designate one of such firms to act as a leader with authority to bind
the joint venture or consortium. The composition or the constitution of the joint venture or
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consortium shall not be altered without the prior consent of the EESL.
3.11 Non-Waiver

3.11.1Subject to GCC Sub-Clause 3.11.2 below, no relaxation, forbearance, delay or
indulgence by either party in enforcing any of the terms and conditions of the Contract or
the granting of time by either party to the other shall prejudice, affect or restrict the rights of
that party under the Contract, nor shall any waiver by either party of any breach of Contract
operate as waiver of any subsequent or continuing breach of Contract.

3.11.2Any waiver of a party’s rights, powers or remedies under the Contract must be in
writing, must be dated and signed by an authorized representative of the party granting such
waiver, and must specify the right and the extent to which it is being waived.

3.12 Severability

If any provision or condition of the Contract is prohibited or rendered invalid or
unenforceable, such prohibition, invalidity or unenforceability shall not affect the validity or
enforceability of any other provisions and conditions of the Contract.

3.13 Country of Origin
“Origin” means the place where the materials, equipment and other supplies for the Facilities
are mined, grown, produced or manufactured, and from which the services are provided.

4. Notices

4.1Unless otherwise stated in the Contract, all notices to be given underthe Contract shall be
in writing, and shall be sent by personal delivery, airmail post, special courier, cable,
telegraph, telex, facsimile or Electronic Data Interchange (EDI) to the address of the relevant
party set out in the Contract Coordination Procedure to be finalised pursuant to GCC Sub-
Clause 17.2.3.1, with the following provisions.

4.1.1Any notice sent by cable, telegraph, facsimile or shall be confirmed within two (2) days
after despatch by notice sent by airmail/ post or special courier, except as otherwise
specified in theContract.

4.1.2Any notice sent by airmail post or special courier shall be deemed (in the absence of
evidence of earlier receipt) to have beendelivered ten (10) days after despatch. In proving
the fact ofdespatch, it shall be sufficient to show that the envelope containing such notice was
properly addressed, stamped and conveyedto the postal authorities or courier service for
transmission by airmail or special courier.

4.1.3Any notice delivered personally or sent by telegraph, facsimileshall be deemed to have
been delivered on date of its despatch.

4.1.4Either party may change its postal, cable, telex, facsimile or EDladdress or addressee for
receipt of such notices by ten (10) days’notice to the other party in writing.

4.2Notices shall be deemed to include any approvals, consents, instruction orders and
certificates to be given under the Contract.

5. Governing Law
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5.1The Contract shall be governed by and interpreted in accordance withlaws in force in India.
The Courts of Delhi shall have exclusive jurisdictionin all matters arising under the Contract.

6. Settlement of Disputes

6.1 Adjudicator

6.1.1 If any dispute of any kind whatsoever shall arise between the EESL and the Implementing
Partner in connection with or arising out ofthe Contract, including without prejudice to the
generality of theforegoing, any question regarding its existence, validity or termination, or the
execution of the Facilities—whether during theprogress of the Facilities or after their
completion and whetherbefore or after the termination, abandonment or breach of
theContract—the parties shall seek to resolve any such dispute ordifference by mutual
consultation. If the parties fail to resolvesuch a dispute or difference by mutual consultation,
then thedispute shall be referred in writing by either party to the Adjudicator, with a copy to the
other party.

6.1.2 The Adjudicator shall give its decision in writing to both parties within twenty-eight (28)
days of a dispute being referred to it. If the Adjudicator has done so, and no notice of intention to
commence arbitration has been given by either the EESL or the Implementing Partner within fifty-
six (56) days of such reference, the decision shallbecome final and binding upon the EESL and
the Implementing Partner. Any decisionthathas become final and binding shall beimplemented
by the parties forthwith.

6.1.3 Should the Adjudicator resign or die, or should the EESL and the Implementing Partner
agree that the Adjudicator is not fulfilling its functions in accordance with the provisions of the
Contract; anotherretired Judge of High Court/Supreme Court of India shall be jointlyappointed by
the EESL and the Implementing Partner as adjudicatorunder the Contract. Failing agreement
between the two withintwenty eight (28) days, the new retired judge of High
Court/Supreme Court of India shall be appointed as the Adjudicatorunder the Contract at the
request of either party by the AppointingAuthority specified in the SCC. The adjudicator shall be
paid feeplus reasonable expenditures incurred in the execution of itsduties as adjudicator under the
contract. This cost shall be dividedequally between the EESL and the Implementing Partner.

6.2 Arbitration

6.2.1 If either the EESL or the Implementing Partner is dissatisfied with the Adjudicator’s
decision, or if the Adjudicator fails to give a decision within twenty-eight (28) days of a dispute
being referred to it, then either the EESL or the Implementing Partner may, within fifty-six (56)
days of such reference, give notice to the other party, with a copy for information to the
Adjudicator, of its intention to com- mence arbitration, as hereinafter provided, as to the matter
in dispute, and no arbitration in respect of this matter may be commenced unless such notice is
given.

6.2.2 Any dispute in respect of which a notice of intention to commence arbitration has been
given, in accordance with GCC Sub-Clause 6.2.1, shall be finally settled by arbitration.
Avrbitration may be commenced prior to or after completion of the Facilities.

In case the Contractor is a Public Sector Enterprise or a Government Department

6.2.3 In case the Contractor is a Public Sector Enterprise or a Government Department, the
dispute shall be shall be referred for resolution in Permanent Machinery for Arbitration(PMA)
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of the Department of Public Enterprise, Government of India. Such dispute or difference shall be
referred by either party for Arbitration to the sole Arbitrator in the Department of Public
Enterprises to be nominated by the Secretary to the Government of India in-charge of the
Department of Public Enterprises. The award of the Arbitrator shall be binding upon the parties
to the dispute, provided, however, any party aggrieved by such award may make a further
reference for setting aside or revision of the award to the Law Secretary, Department of Legal
Affairs, Ministry of Law & Justice, Government of India. Upon such reference the dispute shall
be decided by the Law Secretary or the Special Secretary/Additional Secretary, when so
authorized by the Law Secretary, whose decision shall bind the Parties finally and conclusively.
The Parties to the dispute

will share equally the cost of arbitration as intimated by the Arbitrator.

In case the Contractor is not a Public Sector Enterprise or a Government
Department

6.2.4 In all other cases, any dispute submitted by a party to arbitration shall be heard by an
arbitration panel composed of three arbitrators, in accordance with the provisions set forth
below.

6.2.5 The Employer and the Contractor shall each appoint one arbitrator, and these two
arbitrators shall jointly appoint a third arbitrator, who shall chair the arbitration panel. If
the two arbitrators do not succeed in appointing a third arbitrator within twenty-eight (28) days
after the latter of the two arbitrators has been appointed, the third arbitrator shall, at the
request of either party, be appointed by the Appointing Authority for arbitrator designated
in the SCC.

6.2.6 If one party fails to appoint its arbitrator within forty-two (42) days after the other party
has named its arbitrator, the party which has named an arbitrator may request the Appointing
Authority to appoint the second arbitrator.

6.2.7 If for any reason an arbitrator is unable to perform its function, the mandate of the
Arbitrator shall terminate in accordance with the provisions of applicable laws as mentioned in
GCC Clause 5(Governing Law) and a substitute shall be appointed in the same manner as the
original arbitrator.

6.2.8 Arbitration proceedings shall be conducted in accordance with The Arbitration and
Conciliation Act, 1996 and its subsequent thereof. The venue of arbitration shall be New Delhi.

6.2.9 The decision of a majority of the arbitrators (or of the third arbitrator chairing the
arbitration panel, if there is no such majority) shall be final and binding and shall be enforceable
in any court of competent jurisdiction as decree of the court. The parties thereby waive any
objections to or claims of immunity from such enforcement.

6.2.10 The arbitrator(s) shall give reasoned award.
Notwithstanding any reference to the Adjudicator or arbitration herein,

the parties shall continue to perform their respective obligations under the Contract unless they
otherwise agree
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the Employer shall pay the Contractor any monies due to the Contractor.

B. Subject Matter of Contract
7. Scope of Facilities

7.1 Unless otherwise expressly limited in the Technical Specifications, the Implementing Partner’s
obligations cover the provision of all Plant and Equipment and the performance of all Installation
Services required for the design, the manufacture (including procurement, quality assurance,
construction, installation, associated civil works, Precommissioning and delivery) of the Plant and
Equipment and the installation, completion, commissioning and performance testing of the
Facilities in accordance with the plans, procedures, specifications, drawings, codes and any other
documents as specified in the Technical Specifications. Such specifications include, but are not
limited to, the provision of supervision and engineering services; the supply of labour, materials,
equipment, spare parts (as specified in GCC Sub-Clause 7.3 below) and accessories; Implementing
Partner’s Equipment; construction utilities and supplies; temporary materials, structures and
facilities; transportation (including, without limitation, unloading and hauling to, from and at the
Site); and storage, except for those supplies, works and services that will be provided or
performed by the EESL, as set forth in Appendix 6 (Scope of Works and Supply by the EESL) to the
Contract Agreement.

7.2 The Contractor or Implementing Partner shall, unless specifically excluded in the Contract,
perform all such work and/or supply all such items and materials not specifically mentioned
in the Contract but that can be reasonably inferred from the Contract as being required for
attaining Completion of the Facilities as if such work and/or items and materials were
expressly mentioned in the Contract.

7.3 In addition to the supply of Mandatory Spare Parts if asked and warranty spares included
in the Contract, the Implementing Partner agrees to supply spare parts required for the operation and
maintenance of the Facilities. However, the identity, specifications and quantities of such spare parts
and the terms and conditions relating to the supply thereof are to be agreed between the EESL and
the Implementing Partner, and the price of such if asked spare parts shall be that given in Price
Schedule which shall be added to the Contract Price. The price of such spare parts shall include the
purchase price there for and other costs and expenses (including the Implementing Partner’s fees)
relating to the supply of spare parts. The prices of spares covered under the Price Schedule shall be
kept valid for a period as specified in SCC.

7.3.1 The Contractor / Implementing Partner agrees that the spare parts recommended by him for 3
years operation and quoted in price Schedule shall be supplied by him at the same terms and
conditions as are otherwise applicable to this Contract. Further, the Implementing Partner also
agrees to supply spare parts required for the operation and maintenance of the Facilities as per
provision of subsequent paragraphs of this Sub-Clause.

7.3.1.1 All the spares for the equipment under the Contract will strictly conform to the Specification

_ Page | 9
Signature -

Sul é')cr_t : CN=DEEPAK MITTAL, ST=DELHI, OID.2.5.4.17=110003, OU=CONTRACTS AND
PROCUREMENT, O=ENERGY EFFICIENCY SERVICES LIMITED, C=IN

User ID : deepak.mittal

Serial No : F3FA?T



and other relevant documents and will be identical to the corresponding main
equipment/components supplied under the Contract and shall be fully interchangeable.

7.3.1.2 All the mandatory spares covered under the Contract shall be produced along with the main
equipment as a continuous operation and the delivery of the spares will be effected along with the
main equipment in a phased manner and the delivery would be completed by the respective dates for
the various categories of equipment as per the agreed network. In case of recommended spares the
above will be applicable provided the orders for the recommended spares have been placed with the
Implementing Partner prior to commencement of manufacture of the main equipment.

7.3.1.3 The Implementing Partner will provide the EESL with the manufacturing drawings,
catalogues, assembly drawings and any other document required by the EESL so as to enable the
EESL to identify the recommended spares. Such details will be furnished to the EESL as soon as
they are prepared but in any case not later than six months prior to commencement of manufacture
of the corresponding main equipment.

7.3.1.4 To enable the EESL to finalise the requirement of recommended spares which are ordered
subsequent to placement of order for main equipment/plant, in addition to necessary technical
details, catalogue and such other information brought-out herein above, the Implementing Partner
will also provide a justification in support of reasonableness of the quoted prices of spares which
will, inter-alia, include documentary evidence that the prices quoted by the Implementing Partner to
the EESL are not higher than those charged by him from other customers in the same period.

7.3.1.5 In addition to the spares recommended by the Implementing Partner, if the EESL further
identifies certain items of spares, the Implementing Partner will submit the prices and delivery
quotation for such spares within thirty (30) days of receipt of such request with a validity period of
six (6) months for consideration by the EESL and placement of order for additional spares if the
EESL so desires.

7.3.1.6 The quality plan and the inspection requirement finalised for the main equipment will also be
applicable to the corresponding spares.

7.3.1.7 The Contractor or Implementing Partner will provide the EESL with all the addresses and
particulars of his sub-suppliers while placing the order on vendors for items/components/equipment
covered under the Contract and will further ensure with his vendors that the EESL, if so desires, will
have the right to place order for spares directly on them on mutually agreed terms based on offers of
such vendors.

7.3.1.8 The Contractor orimplementing Partner shall guarantee the long term availability of spares to
the EESL for the full life of the equipment covered under the Con-tract. The Implementing Partner
shall guarantee that before going out of production of spare parts of the equipment covered under the
Contract, he shall give the EESL atleast 2 years advance notice so that the latter may order his bulk
requirement of spares, if it so desires. The same provision will also be applicable to Sub-
Implementing Partners. Further, in case of discontinuance of manufacture of any spares by the
Contractor and/or his Sub- Contractor or Implementing Partner, Implementing Partner will provide
the EESL, two years in advance, with full manufacturing drawings, material specification and
technical information including information on alternative equivalent makes required by the EESL
for the purpose of manufacture/procurement of such items.
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7.3.1.9 The prices of all future requirements of item of spares beyond 3 years operational
requirement will be derived from the corresponding ex-works price at which the order for such
spares have been placed by EESL as a part of mandatory spares or recommended spares, or from the
rates of mandatory spares or recommended spares as quoted by/ negotiated with the Implementing
Partner. Ex-works order price of future spares shall be computed in accordance with the price
adjustment provisions covered under the main Contract excepting that the base indices will be
counted from the scheduled date of Commissioning of the last equipment under the main project and
there will be no ceiling on the amount of variation in the prices. The above option for procuring
future recommended spares by the EESL shall remain valid for the period of 5 years from the date of
Commissioning of the equipment.

7.3.1.10 The Implementing Partner will indicate in advance the delivery period of the items of
spares, which the EESL may procure in accordance with above sub-clause. In case of emergency
requirements of spares, the Con-tractor would make every effort to expedite the manufacture and
delivery of such spares on the basis of mutually agreed time schedule.

7.3.1.11 In case the Implementing Partner fails to supply the mandatory, recommended or long term
spares in the terms stipulated above, the EESL shall be entitled to purchase the same from the
alternate sources at the risk and the cost of the Implementing Partner and recover from the
Implementing Partner, the excess amount paid by the EESL over the rates worked on the above
basis. In the event of such risk purchase by the EESL, the purchases will be as per the Works and
Procurement Policy of the EESL prevalent at the time of such purchases and the EESL at his option
may include a representative from the Implementing Partner in finalising the purchases.

7.3.1.11 It is expressly understood that the final settlement between the par-ties in terms of relevant
clauses of the Contract Documents shall not relieve the Implementing Partner of any of his
obligations under the provision of long term availability of spares and such provisions shall continue
to be enforced till the expiry of 5 years period reckoned from the scheduled date of Commissioning
of the Plant and Equipment unless other-wise discharged expressly in writing by the EESL. Further,
the provisions pertaining to long term availability of spares shall be ex-tended beyond 5 years
applicability period mentioned hereinabove if so desired by the EESL and at the mutually acceptable
escalation formula.

7.3.1.13 The Implementing Partner shall warrant that all spares supplied will be new and in
accordance with the Contract Documents and will be free from de-fects in design, material and
workmanship and shall further guarantee as under:

(i) For 3 years operational spares (both mandatory and recommended)

a) For any item of spares ordered or to be ordered by the EESL for 3 years operational
requirement of the plant which are manufactured as a continuous operation together
with the corresponding main equipment/component, the Defect Liability Period will be
twelve (12) months from the scheduled date of commercial operation of main
equipment/ plant under the Contract. ‘Commercial Operation' shall mean the conditions
of operation in which the complete equipment covered under the Contract is officially
declared by the EESL to be available for continuous operation at different loads upto
and including rated capacity. Such declaration by the EESL, however, shall not relieve
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or prejudice the Implementing Partner any of his obligations under the Contract. In case
of any failure in the original component/equipments due to faulty designs, materials and
workmanship, the corresponding spare parts, if any, supplied will be replaced without
any extra cost to the EESL unless a joint examination and analysis by the EESL and the
Implementing Partner of such spare parts prove that the defect found in the original part
that failed, can safely be assumed not to be present in spare parts. Such replaced spare
parts will have the same Defect Liability as applicable to the replacement made for the
defective original part/component provided that such replacement for the original
equipment and the spare replaced are again manufactured together. The discarded spare
parts will become the property of the Implementing Partner as soon as they have been
replaced by the Implementing Partner.

b) For the item of spares ordered or to be ordered by the EESL for 3 years operational
requirement of the plant, which with the written approval of the EESL, are not
manufactured as a continuous operation will be warranted for 7000 hrs of trouble free
operation if used within a period of eighteen (18) months reckoned from the date of
delivery at site. However, if such spare parts are put to use after eighteen (18) months of
the delivery at Site then the guarantee of such spares will stand valid till the expiry of
thirty six (36) months from the scheduled date of Commissioning of equipment/plant
covered under the contract or 7000 hrs of trouble free operation after such spares are put
in service, whichever is earlier.

c) For long term requirement

For item of spares that may be ordered by the EESL to cover requirements beyond 3 years
of Initial Operation of the plant, the warranty will be till the expiry of 7000 hrs of trouble
free operation if used within a period of eighteen (18) months from the date of delivery at
site. For item of spares that may be used after eighteen (18) months from the date of
delivery at site, the warranty period will be 12 months from the date they are put to use or
7000 hrs of trouble free operation, whichever is earlier. In any case the defect liability of
spares will expire at the end of forty eight (48) months from the date of their receipt at site.

(ii) The Defect Liability of spares covered in para (b) & (c) above, that are not used within
18 months from the respective date of the delivery at Site will, however, be subject
to condition that all such spares being stored/maintained/preserved in accordance
with Implementing Partner's standard recommended practice, if any, and the same
has been furnished to the EESL.

8. Time for Commencement and Completion

8.1 The Implementing Partner shall commence work on the Facilities from the date of Notification of
Award and without prejudice to GCC Sub-Clause 26.2 hereof, the Implementing Partner shall
thereafter proceed with the Facilities in accordance with the time schedule specified in Appendix 4
(Time Schedule) to the Contract Agreement or / and as mentioned in special conditions of contract.

8.2 The Implementing Partner shall attain Completion of the Facilities (or of a part where a separate
time for Completion of such part is specified in the Contract) within the time stated in the SCC or within
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such extended time to which the Implementing Partner shall be entitled under GCC Clause 40
(Extension of Time for Completion) hereof.

9. Contractor or Implementing Partner’s Responsibilities

9.1 The Contractor or Implementing Partner shall design, manufacture (including associated purchases
and/or subcontracting), install and complete the Facilities with due care and diligence in accordance
with the Contract.

9.2 The Contractor or Implementing Partner confirms that it has entered into this Contract on the
basis of a proper examination of the data relating to the Facilities (including any data as to boring tests)
provided by the EESL, and on the basis of information that the Contractor or Implementing Partner
could have obtained from a visual inspection of the Site (if access thereto was available) and of other
data readily available to it relating to the Facilities as at the date twenty-eight (28) days prior to bid
submission. The Implementing Partner acknowledges that any failure to acquaint itself with all such
data and information shall not relieve its responsibility for properly estimating the difficulty or cost of
successfully performing the Facilities.

9.3 The Implementing Partner shall acquire in its name all permits, approvals and/or licenses from all
local, state or national government authorities or public service undertakings in the country where the
Site is located that are necessary for the performance of the Contract, including, without limitation, visas
for the Contractor or Implementing Partner’s and Sub Contractor or Implementing Partner’s personnel
and entry permits for all imported Implementing Partner’s Equipment. The Implementing Partner shall
acquire all other permits, approvals and/or licenses that are not the responsibility of the EESL under
GCC Sub-Clause 10.3 hereof and that are necessary for the performance of the Contract.

9.4 The Implementing Partner shall comply with all laws in force in the country where the Facilities are
installed and where the Installation Services are carried out. The laws will include all national,
provincial, municipal or other laws that affect the performance of the Contract and bind upon the
Implementing Partner. The Implementing Partner shall indemnify and hold harmless the EESL from
and against any and all liabilities, damages, claims, fines, penalties and expenses of whatever nature
arising or resulting from the violation of such laws by the Contractor or Implementing Partner or its
personnel, including the Contractor or Sub Implementing Partners and their personnel, but without
prejudice to GCC Sub Clause 10.1 hereof.

9.5 Any Plant, Material and Services that will be incorporated in or be required for the Facilities
and other supplies shall have their origin as specified under GCC Clause 3.13 (Country of Origin).

10. EESL’s Responsibilities

10.1 The EESL shall ensure the accuracy of all information and/or data to be supplied by the EESL as
described in Appendix 6 (Scope of Works and Supply by the EESL) to the Contract, except when
otherwise expressly stated in the Contract.

10.2 The EESL shall be responsible for acquiring and providing legal and physical possession of the Site
and access thereto, and for providing possession of and access to all other areas reasonably required for
the proper execution of the Contract, including all requisite rights of way, as specified in Appendix 6
(Scope of Works and Supply by the EESL)to the Contract Agreement. The EESL shall give full
possession of and accord all rights of access thereto on or before the date(s) specified in Appendix 6.

10.3 The EESL shall acquire and pay for all permits, approvals and/or licenses from all local, state or
national government authorities or public service undertakings in the country where the Site is located
which such authorities or undertakings require the EESL to obtain them in the EESL’s name, are
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necessary for the execution of the Contract (theyinclude those required for the performance by both the
Implementing Partner andthe EESL of their respective obligations under the Contract), including those
specified in Appendix 6 (Scope of Works and Supply by theEESL) to the Contract Agreement.

10.4 If requested by the Implementing Partner, the EESL shall use its best endeavours to assist the
Implementing Partner in obtaining in a timely and expeditiousmanner all permits, approvals and/or
licenses necessary for the execution of the Contract from all local, state or national government
authorities or public service undertakings that such authorities or undertakings require theContractor
orlmplementing Partner or SubContractor or Implementing Partners or the personnel of the Contractor
or Implementing Partner or Sub Contractor or Implementing Partners, as the case may be, to obtain.

10.5 Unless otherwise specified in the Contract or agreed upon by the EESL and the Implementing
Partner, the EESL shall provide sufficient, properly qualified operating and maintenance personnel;
shall supply and make available all raw materials, utilities, lubricants, chemicals, catalysts other
materials and facilities ; and shall perform all work and services of whatsoever nature, to enable the
Implementing Partner to properly carry out Precommissioning, Commissioning and Guarantee Tests,
all in accordance with the provisions of Appendix 6 (Scope of Works and Supply by the EESL) to
the Contract Agreement at or before the time specified in the program furnished by the Contractor
orlmplementing Partner under GCC Sub- Clause 18.2 (Program of Performance) hereof and in the
manner there-upon specified or as otherwise agreed upon by the EESL and the Contractor
orlmplementing Partner.

10.6 The EESL shall be responsible for the continued operation of the Facilities after Completion, in
accordance with GCC Sub-Clause 24.8, and shall be responsible for facilitating the Guarantee
Test(s) for the Facilities, in accordance with GCC Sub-Clause 25.2.

10.7 All costs and expenses involved in the performance of the obligations under this GCC Clause 10
shall be the responsibility of the EESL save those to be incurred by the Implementing Partner with
respect to the performance of Guarantee Tests, in accordance with GCC Sub-Clause 25.2.

C. Payment
11. Contract Price

11.1 The Contract Price shall be as specified in Article 2 (Contract Price and Terms of Payment) of the
Form of Contract Agreement.

11.2 The Contract Price shall be adjusted in accordance with provisions of Appendix-2 (Price
Adjustment) to the Contract Agreement,ifapplicable. It will be mentioned in SCC.

11.3 Subject to GCC Sub-Clauses 9.2, 10.1 and 35 (Unforeseen Conditions) hereof, the Implementing
Partner shall be deemed to have satisfied itself as to the hereof, correctness and sufficiency of the
Contract Price, which shall, expect as otherwise provided for in the Contract, cover all its obligations
under the Contract.

12. Terms of Payment

12.1 The Contract price shall be paid as specified in Appendix 1 (Terms and Procedures of Payment) to
the Contract Agreement. The procedures to be followed in making application for and processing
payments shall be those outlined in the same Appendix 1.

12.2 No payment made by the EESL herein shall be deemed to constitute acceptance by the EESL of the
Facilities or any part(s) thereof.
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12.3 The currency or currencies in which payments are made to the Implementing Partner under this
Contract shall be specified in Appendix 1 (Terms and Procedures of Payment) to the Contract
Agreement, subject to the general principle that payments will be made in the currency or currencies
in which the Contract Price has been stated in the Contract.

13. Securities

13.1 Issuance of Securities
The Implementing Partner shall provide the securities specified below in favour of theEESL at the times,
and in the amount, manner and form specifiedbelow.

13.2 Advance Payment Security

13.2.1 The Implementing Partner shall, within twenty-eight (28) days of the notification of contract
award, provide a security in an amount equalto the advance payment calculated in accordance with
Appendix 1 (Terms and Procedures of Payment) to the Contract Agreement, and in the currency or
currencies of the contract, with ainitial validity of up to ninety (90) days beyond the schedule dateof
Completion of the Facilities in accordance with GCC Clause24. However, in case of delay in
completion of facilities underthe package, the validity of the security shall be extended by the period of
such delay.

13.2.2 The security shall be in the form of an unconditional bank guarantee as per the proforma
provided in Section VII (Forms andProcedures)- Form of Advance Payment Security.The
Advancepayment Security shall be reduced prorata every three (3) monthsafter First Running Account
Bill/Stage Payment under the Contract based onthe value of equipment/facilities received.
Thecumulative amount of reduction at any point of time shall notexceed seventy five percent (75%) of
the advance correspondingto cumulative value of the respective equipment Facilities supplied and
received as per a certificate issued by the ProjectManager and the balance of 25% released after
ninety (90) daysbeyond the Completion of those Facilities. It should be clearlyunderstood that reduction
in the value of security for advanceshall not in any way dilute the Implementing Partner's
responsibility andliabilities under the Contract including in respect of the Facilitiesfor which the
reduction in the value of security is allowed.

13.3 Contract Performance Security

13.3.1 The Implementing Partner shall, within twenty-eight (28) days of the Notification of Award,
provide securities for the due performance of theContract for ten percent (10%) of the Contract Price of all
the Contracts, with ainitial validity upto ninety (90) days beyond the endof scheduled Defect Liability
Period of the last equipment coveredunder the package. If the EESL accepts to enters into ‘SecondContract'
and/or ‘Third Contract' with the Assignee of a foreign Implementing Partner, pursuant to GCC Sub-Clause
3.6, the said Assignee, inaddition to the Contract Performance Securities to be provided bythe foreign
Implementing Partner for ten percent (10%) of the value of all the Contracts i.e. First Contract, Second
Contract and Third Contract, shall provide within twenty eight (28) days of the Notification of Award,
separate Contract Performance Security(ies) equivalent to ten percent (10%) of the value of Contract(s)
entered into with the Assignee, for the due performance of Contract, with a intial validity up to ninety
(90) days beyond the end of Scheduled Defect Liability period of the last equipment covered under the
package. However, in case of delay in completion of the defect liability period, the validity of all the
contract performance securities shall be extended by the period of such delay.
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13.3.2 The performance security shall be denominated in the currency orcurrencies of the Contract, or in
a freely convertible currencyacceptable to the EESL, and shall be in the form of unconditional bank
guarantee provided in Section-VII (Forms and Procedures)-Form of Performance Security of the bidding
documents.

13.3.3 Unless otherwise stipulated in SCC, the security shall be reduced pro rata to the Contract Price of a
part of the Facilities for which a separate time for Completion is provided, twenty one (21) months after
Completion of the Facilities or where relevant part thereof, or fifteen (15) months after Operational
Acceptance of the Facilities (or the relevant part thereof), whichever occurs first; provided, however, that
if the Defects Liability Period has been extended on any part of the Facilities pursuant to GCC Sub-
Clause 27.8 hereof, the Implementing Partner shall issue an additional  security in an amount
proportionate to the Contract Price of that part. The security shall be returned to the Implementing
Partner immediately after its expiration, provided, however, that if the Implementing Partner, pursuant to
GCC Sub-Clause 27.10, is liable for an extended warranty obligation, the performance security shall be
extended for the period and up to the amount agreed upon or as specified in the SCC.

14. Taxes and Duties

14.1 Except as otherwise specifically provided in the Contract, the Implementing Partnershall bear and
pay all taxes, duties, levies and charges assessed on the Implementing Partner, its Sublmplementing
Partners or their employees by all municipal, stateor national government authorities in connection with
the Facilities in andoutside of the country where the Site is located.

14.2 Notwithstanding GCC Sub-Clauses 14.1 above, the EESL shall bearand promptly reimburse all
customs and import duties, if imposed infuture, on the Plant and Equipment including Type Test and
mandatoryspares supplied from abroad and specified in Price Schedule (andon spare parts to be supplied
from abroad and specified in Schedule, when awarded) and that are to be incorporated into the
Facilities,by the law of the country where the Site is located. However, if the plantand equipment are
shipped in Shipper’s containers, then the customduty levied on the cost of empty containers
shall be borne and paid/reimbursed by the Implementing Partner. The EESL shall also bear and
pay/reimburse to the Implementing Partner/Assignee of Foreign Implementing Partner (if applicable)
Sales Tax (but not the surcharge in lieu of Sales Tax), Local Tax including Entry Tax / Octroi (if
applicable) in respect of direct transactions between the EESL and the Implementing Partner, if imposed
on the Plant and Equipment including Type Test and Mandatory Spares manufactured within the
EESL’s country and specified in Price (and also on locally supplied spares quoted when awarded) to be
incorporated in the Facilities, by the law of country where the site is located. For this purpose, the Ex-
works price if quoted in foreign currency and so incorporated in the contract, shall be converted to
Indian Rupees as per the TT buying exchange rates established by State Bank of India prevailing on the
actual date of Ex-works (India) despatch.

All taxes, duties and levies on works contract, if any, shall be to the Implementing Partner’s account and
no separate claim in this regard will be entertained by the EESL.

14.3 If any tax exemptions, reductions, allowances or privileges is available to the Implementing Partner
in the country where the Site is located, the EESL shall use its best endeavours to enable the
Implementing Partner to benefit from any such tax savings to the maximum allowable extent.

14.4 For the purpose of the Contract, it is agreed that the Contract Price specified in Article 2 (Contract
Price and Terms of Payment) of the Contract Agreement is based on the taxes, duties, levies and charges
prevailing at the date seven (7) days prior to the last date of bid submission in the country where the Site
is located (hereinafter called “Tax” in this GCC Sub-Clause 14.4). If any rates of Tax are increased or
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de-creased, a new Tax is introduced, an existing Tax is abolished, or any change in interpretation or
application of any Tax occurs in the course of the performance of Contract, which was or will be
assessed on the Implementing Partner in connection with performance of the Contract, an equitable
adjustment of the Contract Price shall be made to fully take into account any such change by addition to
the Contract Price or deduction there-from, as the case may be, in accordance with GCC Clause 36
(Change in Laws and Regulations) hereof. However, these adjustments would be restricted to direct
transactions between the EESL and the Contractor/assignee of Foreign Implementing Partner (if
applicable). These adjustments shall not be applicable on procurement of raw materials, intermediary
components etc. by the Implementing Partner/assignee and also not applicable on the bought out items
despatched directly from sub-vendor’s works to site.

D. Intellectual Property
15. Copyright

15.1The copyright in all drawings, documents and other materials containingdata and information
furnished to the EESL by the Implementing Partner hereinshall remain vested in the Implementing
Partner or, if they are furnished to theEESL directly or through the Implementing Partner by any third
party, includingsuppliers of materials, the copyright in such materials shall remain vestedin such third
party. The EESL shall however be free to reproduce alldrawings, documents and other material
furnished to the EESL for

the purpose of the contract including, if required, for operation and maintenance of the facilities.

16. Confidential Information

16.1 The EESL and the Implementing Partner shall keep confidential and shall not,without the written
consent of the other party hereto, divulge to any thirdparty any documents, data or other information
furnished directly orindirectly by the other party hereto in connection with the Contract,whether
such information has been furnished prior to, during or followingtermination of the Contract.
Notwithstanding the above, the Contractor orlmplementing Partnermay furnish to its SubContractor
or Implementing Partner(s) such documents, data and otherinformation it receives from the EESL to
the extent required for theSub Contractor or Implementing Partner(s) to perform its work under the
Contract, in which eventthe Implementing Partner shall obtain from such SubContractor or
Implementing Partner(s) an undertaking ofconfidentiality similar to that imposed on the Implementing
Partner under this GCC

Clausel6.

16.2 The EESL shall not use such documents, data and other informationreceived from the Implementing
Partner for any purpose other than the operationand maintenance of the Facilities.  Similarly, the
Implementing Partner shall notuse such documents, data and other information received from the EESL
for any purpose other than the design, procurement of Plantand Equipment, construction or such
other work and services as are required for the performance of the Contract.

16.3 The obligation of a party under GCC Sub-Clauses 16.1 and 16.2 above, however, shall not apply to
that information which

(a) now or hereafter enters the public domain through no fault of that party.

(b) can be proven to have been possessed by that party at the time of disclosure and which was not
previously obtained, directly or indirectly, from the other party hereto

(c) Otherwise lawfully becomes available to that party from a third party that has no obligation of
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confidentiality.

16.4 The above provisions of this GCC Clause 16 shall not in any way modify any undertaking of
confidentiality given by either of the parties hereto prior to the date of the Contract in respect of
the Facilities or any part thereof.

16.5 The provisions of this GCC Clause 16 shall survive termination, for what-ever reason, of the
Contract.

E. Work Execution

17. Representatives
17.1 Project Manager

If the Project Manager is not named in the Contract, then within fourteen (14) days of the Effective Date,
the EESL shall appoint and notify the Implementing Partner in writing of the name of the Project
Manager. The EESL may from time to time appoint some other person as the Project Manager in place
of the person previously so appointed, and shall give a notice of the name of such other person to the
Implementing Partner without delay. The EESL shall take reasonable care to see that no such
appointment is made at such a time or in such a manner as to impede the progress of work on the
Facilities. The Project Manager shall represent and act for the EESL at all times during the currency of
the Contract. All notices, instructions, orders, certificates, approvals and all other communications under
the Contract shall be given by the Project Manager, except as herein otherwise provided.

All notices, instructions, information and other communications given by the Implementing Partner to
the EESL under the Contract shall be given to the Project Manager, except as herein otherwise provided.

17.2 Contractor’s representative & Construction Manager

17.2.1 If the Implementing Partner’s Representative is not named in the Contract, then within fourteen
(14) days of the Effective Date, the Implementing Partner shall appoint the Implementing Partner’s
Representative and shall request the EESL in writing to approve the person so appointed. If the EESL
makes no objection to the appointment within fourteen (14) days, the Implementing Partner’s
Representative shall be deemed to have been approved. If the EESL objects to the appointment within
fourteen (14) days giving the reason therefor, then the Implementing Partner shall appoint a replacement
within fourteen (14) days of such objection, and the foregoing provisions of this GCC Sub-Clause 17.2.1
shall apply thereto.

17.2.2 The Implementing Partner’s Representative shall represent and act for the Implementing Partner
at all times during the currency of the Contract and shall give to the Project Manager all the
Implementing Partner’s notices, instructions, information and all other communications under the
Contract.

All notices, instructions, information and all other communications given by the EESL or the Project
Manager to the Implementing Partner under the Contract shall be given to the Implementing Partner’s
Representative or, in its absence, its deputy, except as herein otherwise provided.
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The Implementing Partner shall not revoke the appointment of the Implementing Partner’s
Representative without the EESL’s prior written con-sent, which shall not be unreasonably withheld. If
the EESL consents thereto, the Implementing Partner shall appoint some other per-son as the
Implementing Partner’s Representative, pursuant to the procedure set out in GCC Sub-Clause 17.2.1

17.2.3 The Implementing Partner’s Representative may, subject to the approval of the EESL (which
shall not be unreasonably withheld), at any time delegate to any person any of the powers, functions and
authorities vested in him or her. Any such delegation may be revoked at any time. Any such delegation
or revocation shall be subject to a prior notice signed by the Implementing Partner’s Representa-tive,
and shall specify the powers, functions and authorities thereby delegated or revoked. No such delegation
or revocation shall take effect unless and until a copy thereof has been delivered to the EESL and the
Project Manager.

Any act or exercise by any person of powers, functions and authorities so delegated to him or her in
accordance with this GCC Sub-Clause 17.2.3 shall be deemed to be an act or exercise by the
Implementing Partner’s Representative.

17.2.3.1 Notwithstanding anything stated in GCC Sub-clause 17.1 and 17.2.1 above, for the purpose of
execution of contract, the EESL and the Implementing Partner shall finalise and agree to a Contract Co-
ordination Procedure and all the communication under the Contract shall be in accordance with such
Contract Co-ordination Procedure.

17.2.4 From the commencement of installation of the Facilities at the Site until Operational Acceptance,
the Implementing Partner’s Representative shall appoint a suitable person as the construction manager
(hereinafter referred to as “the Construction Manager”). The Construction Manager shall supervise all
work done at the Site by the Implementing Partner and shall be present at the Site throughout normal
working hours except when on leave, sick or absent for reasons connected with the proper performance
of the Contract. When-ever the Construction Manager is absent from the Site, a suitable person shall be
appointed to act as his or her deputy.

17.2,5 The EESL may by notice to the Implementing Partner object to any representative or person
employed by the Implementing Partner in the ex-ecution of the Contract who, in the reasonable opinion
of the EESL, may behave inappropriately, may be incompetent or negligent, or may commit a serious
breach of the Site regulations provided under GCC Sub-Clause 22.3. The EESL shall provide evidence
of the same, whereupon the Implementing Partner shall remove such person from the Facilities.

17.2.6 If any representative or person employed by the Implementing Partner is removed in accordance
with GCC Sub-Clause 17.2.5, the Con-tractor shall, where required, promptly appoint a replacement.

18. Work Program

18.1 Contractor orlmplementing Partner’s Organization

The Implementing Partner shall supply to the EESL and the Project Manager achart showing the
proposed organization to be established by the Implementing Partner for carrying out work on the
Facilities. The chart shall include theidentities of the key personnel together with the curricula vitae of
suchkey personnel to be employed within twenty-one (21) days of the Effective Date. The
Implementing Partner shall promptly inform the EESL and theProject Manager in writing of any revision
or alteration of such an organization chart.
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18.2 Program of Performance

Within twenty-eight (28) days after the date of notification of award ofContract, the Implementing
Partner shall prepare and submit to the Project Manager a detailed program of performance of the Contract,
made in the form of PERT Network and showing the sequence in which it proposes to design,
manufacture, transport, assemble, install and pre-commission theFacilities, as well as the date by
which the Implementing Partner reasonably requires that the EESL shall have fulfilled its obligations
under theContract so as to enable the Implementing Partner to execute the Contract inaccordance
with the program and to achieve Completion and Acceptance of the Facilities in accordance with the
Contract. The program sosubmitted by the Implementing Partner shall accord with the Time Schedule
included in Appendix 4 (Time Schedule) to the Contract Agreement andany other dates and periods
specified in the Contract. The Implementing Partnershall update and revise the program as andwhen
appropriate or whenrequired by the Project Manager, but without modification in the Timesfor
Completion given in the SCC and any extension granted in accordance with GCC Clause 40, and shall
submit all such revisions to the Project Manager.

18.3 Progress Report

The Contractor or Implementing Partner shall monitor progress of all the activities specified inthe
program referred to in GCC Sub-Clause 18.2 (Program of Performance) above, and supply a progress
report to the Project Managerevery month.

The progress report shall be in a form acceptable to the Project Manager and shall also indicate: (a)
percentage completion achieved compared with the planned percentage completion for each activity; and
(b) where any activity is behind the program, giving comments and likely consequences and stating the
corrective action being taken.

18.4 Progress of Performance

If at any time the Implementing Partner’s actual progress falls behind the program referred to in GCC
Sub-Clause 18.2 (Program of Performance), or it becomes apparent that it will so fall behind, the
Implementing Partner shall, at the request of the EESL or the Project Manager, prepare and submit to the
Project Manager a revised program, taking into account the prevailing circumstances, and shall notify
the Project Manager of the steps being taken to expedite progress so as to attain Completion of the
Facilities within the Time for Completion under GCC Sub-Clause 8.2 (Time for Commencement and
Completion), any extension thereof entitled under GCC Sub-Clause 40.1 (Extension of Time for
Completion), or any ex-tended period as may otherwise be agreed upon between the EESLand the
Implementing Partner.

18.5 Work Procedures
The Contract shall be executed in accordance with the Contract Documents and the procedures given in
the section on Forms and Procedures of the Contract Documents.

If agreed between the EESL and the Implementing Partner, the Implementing Partner may execute the
Contract in accordance with its own standard project execution plans and procedures to the extent that
they do not conflict with the provisions contained in the Contract.

18.6 Maintenance of Records of Weekly Progress Review meeting at Site

The Contractor shall be required to attend all weekly site progress review meetings organised by the
'Project Manager' or his authorised representative. The deliberations in the meetings shall inter alia
include the weekly program, progress of work (including details of manpower, tools & plants deployed
by the Contractor vis-a-vis agreed schedule), inputs to be provided by Employer, delays, if any and
recovery program, specific hindrances to work and work instructions by Employer. The minutes of the
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weekly meetings shall be recorded in triplicate in a numbered register available with the Project
Manager or his authorised representative. These representative and the Contractor and one copy of the
signed records shall be handed over to the Contractor.

19. Subcontracting

19.1 Appendix 5 (List of Approved Sub Implementing Partners) to the Contract Agreement specifies
major items of supply or services and a list of approved Sub-Implementing Partners against each item,
including vendors. Insofar as no Sub Implementing Partners are listed against any such item, the
Implementing Partner shall prepare a list of Sub Implementing Partners for such item for inclusion
in such list. The Implementing Partner may from time to time propose any addition to or deletion
from any such list. The Implementing Partner shall submit any such list or any modification thereto to the
EESL for its approval in sufficient time so as not to impede the progress of work on the Facilities. Such
approval by the EESL for any of the Sub Implementing Partners shall not relieve the Implementing
Partner from any of its obligations, duties or responsibilities under the Contract.

19.2 The Implementing Partner shall select and employ its Sub Implementing Partners for such major
items from those listed in the lists referred to in GCC Sub-Clause 19.1.

19.3 For items or parts of the Facilities not specified in Appendix 5 (List of Approved Sub
Implementing Partners) to the Contract Agreement, the Implementing Partner may employ such Sub
Implementing Partners as it may select, at its discretion.

20. Design and Engineering
20.1 Specifications and Drawings

20.1.1 The Implementing Partner shall execute the basic and detailed design and the engineering work in
compliance with the provisions of the Contract, or where not so specified, in accordance with good
engineering practice.

The Implementing Partner shall be responsible for any discrepancies, errors or omissions in the
specifications, drawings and other technical documents that it has prepared, whether such specifications,
drawings and other documents have been approved by the Project Manager or not, provided that such
discrepancies, errors or omissions are not because of inaccurate information furnished inwriting to the
Implementing Partner by or on behalf of the EESL.

20.1.2 The Implementing Partner shall be entitled to disclaim responsibility for any design, data,
drawing, specification or other document, or any modification thereof provided or designated by or on
behalf of the EESL, by giving a notice of such disclaimer to the Project Manager.

20.2 Codes and Standards

Wherever references are made in the Contract to codes and standards in accordance with which the
Contract shall be executed, the edition or the revised version of such codes and standards current at the
date twenty-eight (28) days prior to date of bid submission shall apply unless otherwise specified.
During Contract execution, any changes in such codes and standards shall be applied after approval by
the EESL and shall be treated in accordance with GCC Clause 39 (Changes Originating from
Implementing Partner).

20.3 Approval/Review of Technical Documents by Project Manager, where ever applicable
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20.3.1 The Implementing Partner shall prepare (or cause its Sub Implementing Partners toprepare)
and furnish to the Project Manager the documents listed in Appendix 7 (List of Documents for Approval
or Review) to the Contract Agreement for its approval or review as specified and asin accordance with
the requirements of GCC Sub-Clause 18.2(Program of Performance).

Any part of the Facilities covered by or related to the documents to be approved by the Project Manager
shall be executed only after the Project Manager’s approval thereof.

GCC Sub-Clauses 20.3.2 through 20.3.7 shall apply to those documents requiring the Project Manager’s
approval, but not to those furnished to the Project Manager for its review only.

20.3.2 Within twenty one (21) days after receipt by the Project Manager of any document requiring the
Project Manager’s approval in accordance with GCC Sub-Clause 20.3.1, the Project Manager shall
either return one copy thereof to the Implementing Partner with its approval endorsed thereon or shall
notify the Implementing Partner in writing of its disapproval thereof and the reasons therefor and the
modifications that the Project Manager proposes.

20.3.3 The Project Manager shall not disapprove any document, except on the grounds that the
document does not comply with some specified provision of the Contract or that it is contrary to good
engineering practice.

20.3.4 If the Project Manager disapproves the document, the Implementing Partner shall modify the
document and resubmit it for the Project Manager’s approval in accordance with GCC Sub-Clause
20.3.2. If the Project Manager approves the document subject to modification(s), the Implementing
Partner shall make the required modification(s), and upon resubmission with the required modifications
the document shall be deemed to have been approved.

The procedure for submission of the documents by the Implementing Partner and their approval by the
Project Manager shall be discussed and finalised with the Implementing Partner.

20.3.5 If any dispute or difference occurs between the EESL and the Implementing Partner in connection
with or arising out of the disapproval by the Project Manager of any document and/or any
modification(s) thereto that cannot be settled between the parties within a reasonable period, then such
dispute or difference may be referred to an Adjudicator for determination in accordance with GCC Sub-
Clause 6.1 (Adjudicator) hereof. If such dispute or difference is referred to an Adjudicator, the Project
Manager shall give instructions as to whether and if so, how, performance of the Contract is to proceed.
The Implementing Partner shall proceed with the Contract in accordance with the Project Manager’s
instructions, provided that if the Adjudicator upholds the Implementing Partner’s view on the dispute
and if the EESL has not given notice under GCC Sub-Clause 6.1.2 hereof, then the Implementing
Partner shall be reimbursed by the EESL for any additional costs incurred by reason of such instructions
and shall be relieved of such responsibility or liability in connection with the dispute and the execution
of the instructions as the Adjudicator shall decide, and the Time for Completion shall be extended
accordingly.

20.3.6 The Project Manager’s approval, with or without modification of the document furnished by the
Implementing Partner, shall not relieve the Implementing Partner of any responsibility or liability
imposed upon it by any provisions of the Contract except to the extent that any subsequent failure results
from modifications required by the Project Manager.
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20.3.7 The Implementing Partner shall not depart from any approved document unless the
Implementing Partner has first submitted to the Project Manageran amended document and obtained the
Project Manager’s approval thereof, pursuant to the provisions of this GCC Sub-Clause 20.3.

If the Project Manager requests any change in any alreadyapproved document and/or in any
document based thereon, theprovisions of GCC Clause 39 (Change in the Facilities) shallapply to
such request.

21. Prourement

21.1 Plant and Equipment
Subject to GCC Sub-Clause 14.2, the Implementing Partner shall manufacture orprocure and transport
all the Plant and Equipment in an expeditious and orderly manner to the Site.

21.2 EESL-Supplied Plant, Equipment, and Materials

If Appendix 6 (Scope of Works and Supply by the EESL) to theContract Agreement provides that
the EESL shall furnish any specificitems of machinery, equipment or materials to the Implementing
Partner, the followingprovisions shall apply:

21.2.1 The EESL shall, at its own risk and expense, transport eachitem to the place on or near the
Site as agreed upon by theparties and make such item available to the Implementing Partner at thetime
specified in the program furnished by the Implementing Partner,pursuant to GCC Sub-Clause 18.2
(Program of Performance),unless otherwise mutually agreed.

21.2.2 Upon receipt of such item, the Implementing Partner shall inspect the samevisually and notify the
Project Manager of any detected shortage,defect or default. The EESL shall immediately remedy
anyshortage, defect or default, or the Implementing Partner shall, if practicableand possible, at the
request of the EESL, remedy suchshortage, defect or default at the EESL’s cost and expense. After
inspection, such item shall fall under the care, custody andcontrol of the Implementing Partner. The
provision of this GCC Sub-Clause21.2.2 shall apply to any item supplied to remedy any suchshortage or
default or to substitute for any defective item, or shallapply to defective items that have been repaired.

21.2.3 The foregoing responsibilities of the Implementing Partner and its obligationsof care, custody and
control shall not relieve the EESL  ofliability for any undetected shortage, defect or default, nor
placethe Implementing Partner under any liability for any such shortage, defect ordefault whether under
GCC Clause 27 (Defect Liability) or underany other provision of Contract.

21.3 Transportation

21.3.1 The Implementing Partner shall at its own risk and expense transport all the Plant and
Equipment and the Implementing Partner’s Equipment to the Site by the mode of transport that the
Implementing Partner judges most suitable under all the circumstances.

Packing Material

The Contractor shall ensure that all the plant and equipment are suitably packed and protected to
prevent damage or deterioration during its transportation to site, handling and storage at site till the time
of its installation. The ownership of all such packing material (except empty shipper's containers on
which the customs duty has been paid by the Contractor) shall stand transferred to the Employer
upon  dispatch of the plant and equipment and endorsement of  dispatch
documentsinfavouroftheEmployer.
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21.3.2 Unless otherwise provided in the Contract, the Implementing Partner shall be entitled to select
any safe mode of transport operated by any person to carry the Plant and Equipment and the
Implementing Partner’s Equipment.

21.3.3 Upon despatch of each shipment of the Plant and Equipment and the Implementing Partner’s
Equipment, the Implementing Partner shall notify theEESL by telex, cable, facsimile or Electronic Data
Interchange (EDI) of the description of the Plant and Equipment and of the Implementing Partner’s
Equipment, the point and means of dispatch, and the estimated time and point of arrival in the country
where theSite is located, if applicable, and at the Site. The Implementing Partner shall furnish the EESL
with relevant shipping documents to be agreed upon between the parties.

21.3.4 The Implementing Partner shall be responsible for obtaining, if necessary, approvals from the
authorities for transportation of the Plant and Equipment and the Implementing Partner’s Equipment to
the Site. The EESL shall use its best endeavors in a timely and expeditious manner to assist the
Implementing Partner in obtaining such approvals, if requested by the Implementing Partner. The
Implementing Partner shall indemnify and hold harmless the EESL from and against any claim for
damage to roads, bridges or any other traffic facilities that may be caused by the transport of the Plant
and Equipment and the Implementing Partner’s Equipment to the Site.

21.4 Customs Clearance

The Implementing Partner shall, at its own expense, handle all imported Plant and Equipment and
Implementing Partner’s Equipment at the point(s) of import and shall handle any formalities for
customs clearance, subject to the EESL’s obligations under GCC Sub-Clause 14.2, provided that if
applicable laws or regulations require any application or act to be made by or in the name of the EESL,
the EESL shall take all necessary steps to comply with such laws or regulations. In the event of delays
in customs clearance due to fault of the EESL, the Implementing Partner shall be entitled to an
extension in the Time for Completion, pursuant to GCC Clause 40.

22. Installation
22.1 Setting Out/Supervision/Labour

22.1.1 Bench Mark: The Implementing Partner shall be responsible for the true and proper setting-out
of the Facilities in relation to bench marks, reference marks and lines provided to it in writing by or on
behalf of the EESL.

If, at any time during the progress of installation of the Facilities, any error shall appear in the position,
level or alignment of the Facilities, the Implementing Partner shall forthwith notify the Project Manager
of such error and, at its own expense, immediately rectify such error to the reasonable satisfaction of the
Project Manager. If such error is based on incorrect data provided in writing by or on behalf of the
EESL, the expense of rectifying the same shall be borne by the EESL.

22.1.2 Implementing Partner’s Supervision: The Implementing Partner shall give or provide all
necessary superintendence during the installation of the Facilities, and the Construction Manager or its
deputy shall be constantly on the Site to provide full-time superintendence of the installation. The
Implementing Partner shall provide and employ only technical personnel who are skilled and
experienced in their respective callings and supervisory staff who are competent to adequately supervise
the work at hand.
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22.1.3 Labour:

(a) The Implementing Partner shall provide and employ on the Site in the installation of the
Facilities such skilled, semi-skilled and unskilled labor as is necessary for the proper and timely
execution of the Contract. The Implementing Partner is encouraged to use local labor that has
the necessary skills.

(b) Unless otherwise provided in the Contract, the Implementing Partner shall be responsible for the
recruitment, transportation, accommodation and catering of all labor, local or expatriate,
required for the execution of the Contract and for all payments in connection therewith.

(c) The Implementing Partner shall be responsible for obtaining all necessary permit(s) and/or
visa(s) from the appropriate authorities for the entry of all labor and personnel to be employed
on the Site into the country where the Site is located.

(d) The Implementing Partner shall at its own expense provide the means of repatriation to all of its
and its Sublmplementing Partner’s personnel employed on the Contract at the Site to their
various home countries. It shall also provide suitable temporary maintenance of all such persons
from the cessation of their employment on the Contract to the date programmed for their
departure. In the event that the Implementing Partner defaults in providing such means of
transportation and temporary maintenance, the EESL may provide the same to such personnel
and recover the cost of doing so from the Implementing Partner.

(e) The Implementing Partner shall at all times during the progress of the Contract use its best
endeavors to prevent any unlawful, riotous or disorderly conduct or behavior by or amongst its
employees and the labor of its Sublmplementing Partners.

() The Implementing Partner shall, in all dealings with its labor and the labor of its
Sublmplementing Partners currently employed on or connected with the Contract, pay due
regard to all recognized festivals, official holidays, religious or other customs and all local laws
and regulations pertaining to the employment of labor.

22.2 Contractor,simplementing Partner’s Equipment

22.2.1 AllContractors or Implementing Partners’ Equipment brought by the Implementing Partner onto
the Site shall be deemed to be intended to be used exclusively for the execution of the Contract. The
Implementing Partner shall not remove the same from the Site without the Project Manager’s consent
that such Implementing Partner’s Equipment is no longer required for the execution of the Contract.

22.2.2 Unless otherwise specified in the Contract, upon completion of the Facilities, the Implementing
Partner shall remove from the Site all Equipment brought by the Implementing Partner onto the Site and
any surplus materials remaining thereon.

22.2.3 The EESL will, if requested, use its best endeavours to assist the Implementing Partner in
obtaining any local, state or national government permission required by the Implementing Partner for
the export of the Implementing Partner’s Equipment imported by the Implementing Partner for use in the
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execution of the Contract that is no longer required for the execution of the Contract.
22.3 Site Regulations and Safety

The EESL and the Implementing Partner shall establish Site regulations setting out the rules to be
observed in the execution of the Contract at the Site and shall comply therewith. The Implementing
Partner shall prepare and submit to the EESL, with a copy to the Project Manager, proposed Site
regulations for the EESL’s approval, which approval shall not be unreasonably withheld.

Such Site regulations shall include, but shall not be limited to, rules in respect of security, safety of the
Facilities, gate control, sanitation, medical care, and fire prevention.

22.4 Opportunities for Other Implementing Partners

22.4.1 The Implementing Partner shall, upon written request from the EESL or the Project Manager,
give all reasonable opportunities for carrying out the work to any other Implementing Partners employed
by the EESL on or near the Site.

22.4.2 If the Implementing Partner, upon written request from the EESL or the Project Manager, makes
available to other Implementing Partners any roads or ways the maintenance for which the Implementing
Partner is responsible, permits the use by such other Implementing Partners of the Implementing
Partner’s Equipment, or provides any other service of whatsoever nature for such other Implementing
Partners, the EESL shall fully compensate the Implementing Partner for any loss or damage caused or
occasioned by such other Implementing Partners in respect of any such use or service, and shall pay to
the Implementing Partner reasonable remuneration for the use of such equipment or the provision of
such services.

22.4.3 The Implementing Partner shall also so arrange to perform its work as to minimize, to the extent
possible, interference with the work of other Implementing Partners. The Project Manager shall
determine the resolution of any difference or conflict that may arise between the Implementing Partner
and other Implementing Partners and the workers of the EESL in regard to their work.

22.4.4 The Implementing Partner shall notify the Project Manager promptly of any defects in the other
Implementing Partners’ work that come to its notice, and that could affect the Implementing Partner’s
work. The Project Manager shall determine the corrective measures, if any, required to rectify the
situation after inspection of the Facilities. Decisions made by the Project Manager shall be binding on
the Implementing Partner.

22.5 Emergency Work

If, by reason of an emergency arising in connection with and during the execution of the Contract, any
protective or remedial work is necessary as a matter of urgency to prevent damage to the Facilities, the
Implementing Partner shall immediately carry out such work.

If the Implementing Partner is unable or unwilling to do such work immediately, the EESL may do or
cause such work to be done as the EESL may determine is necessary in order to prevent damage to the
Facilities. In such event the EESL shall, as soon as practicable after the occurrence of any such
emergency, notify the Implementing Partner in writing of such emergency, the work done and the
reasons therefor. If the work done or caused to be done by the EESL is work that the Implementing
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Partner was liable to do at its own expense under the Contract, the reasonable costs incurred by the
EESL in connection therewith shall be paid by the Implementing Partner to the EESL. Otherwise, the
cost of such remedial work shall be borne by the EESL.

22.6 Site Clearance

22.6.1 Site Clearance in Course of Performance: In the course of carrying out the Contract, the
Implementing Partner shall keep the Site reasonably free from all unnecessary obstruction, store or
remove any surplus materials, clear away any wreckage, rubbish or temporary works from the Site, and
remove any Implementing Partner’s Equipment no longer required for execution of the Contract.

22.6.2 Clearance of Site after Completion: After Completion of all parts of the Facilities, the
Implementing Partner shall clear away and remove all wreckage, rubbish and debris of any kind from
the Site, and shall leave the Site and Facilities clean and safe.

DisposalofScrap

The Contractor shall with the agreement of the Employer promptly remove from the site any 'Scrap'
generated during performance of any activities at site in pursuance of the Contract. The term 'Scrap' shall
refer to scrap / waste / remnants arising out of the fabrication of structural steel work and piping work at
the project site in the course of execution of the contract and shall also include any wastage of cables
during the termination process while installing the cables.

The ownership of such Scrap shall vest with the Contractor except in cases where the items have been
issued by the Employer from its stores for their installation only without any adjustment to the Contract
Price. The removal of scrap shall be subject to the Contractor producing the necessary clearance from
the relevant authorities (Custom, Excise etc.), if required by the law, in respect of disposal of the scrap.
The liability for the payment of the applicable taxes/duties shall be that of the Contractor. Harmful scrap
shall be disposed as per environmental statuary or other guidelines at contractor or implementing partner
own cost.

The Contractor shall also indemnify to keep the Employer harmless from any act of omission or
negligence on the part of the Contractor in following the statutory requirements with regard to
removal/disposal of scrap. The Indemnity Bond shall be furnished by Contractor as per proforma
enclosed in Section-VII (Forms and Procedure) as Form No. 14. Further, in case the laws require the
Employer to take prior permission of the relevant Authorities before handing over the scrap to the
Contractor, the same shall be obtained by the Contractor on behalf of the Employer.

However scrap generated in say replacement of pumps (i.e. old pumps as scrap) or any other scrap
which is owned by EESL as per contract agreement, the same shall be disposed by EESL and EESL will
get the payment. Contractor or Implementing Partner will co-ordinate with EESL and the agency
picking up the scrap, for scrap disposal.

22.7 Watching and Lighting

The Implementing Partner shall provide and maintain at its own expense all lighting,fencing, and
watching when and where necessary for the proper executionand the protection of the Facilities, or for the
safety of the owners and occupiers of adjacent property and for the safety of the public.
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22.8 Work at Night and on Holidays

22.8.1 Unless otherwise provided in the Contract, no work shall becarried out during the night and
on public holidays of the countrywhere the Site is located without prior written consent of the EESL,
except where work is necessary or required to ensuresafety of the Facilities or for the protection of life,
or to preventloss or damage to property, when the Implementing Partner shallimmediately advise
the Project Manager, provided that provisionsof this GCC Sub-Clause 22.8.1 shall not apply to any
work which is customarily carried out by rotary or double-shifts.

22.8.2 Notwithstanding GCC Sub-Clauses 22.8.1 or 22.1.3, if and when the Implementing Partner
considers it necessary to carry out work at night or on public holidays so as to meet the Time for
Completion and requests the EESL’s consent thereto, the EESL shall not unreasonably withhold such
consent.

23. Test and Inspection

23.1 The Implementing Partner shall at its own expense carry out at the place of manufacture and/or on
the Site all such tests and/or inspections of the Plantand Equipment and any part of the Facilities as
are specified in the Contract.

23.2 The EESL and the Project Manager or their designated representatives shall be entitled to attend the
aforesaid test and/or inspection, provided that the EESL shall bear all costs and expenses incurred in
connection with such attendance including, but not limited to, all traveling and board and lodging
expenses.

23.3 Whenever the Implementing Partner is ready to carry out any such test and/orinspection, the
Implementing Partner shall give a reasonable advance notice of suchtest and/or inspection and of the
place and time thereof to the ProjectManager. The Implementing Partner shall obtain from any
relevant third party ormanufacturer any necessary permission or consent to enable theEESL and the
Project Manager (or their designated representatives)to attend the test and/or inspection

23.4 The Implementing Partner shall provide the Project Manager with a certified report of the results of
any such test and/or inspection.

If the EESL or Project Manager (or their designated representatives)fails to attend the test and/or
inspection, or if it is agreed between theparties that such persons shall not do so, then the
Implementing Partner mayproceed with the test and/or inspection in the absence of such persons,and
may provide the Project Manager with a certified report of the results thereof.

23.5 The Project Manager may require the Implementing Partner to carry out any test and/or inspection
not required by the Contract, provided that the Implementing Partner’s reasonable costs and expenses
incurred in the carrying out of such test and/or inspection shall be added to the Contract Price. Further, if
such test and/or inspection impedes the progress of work on the Facilities and/or the Implementing
Partner’s performance of its other obligations under the Contract, due allowance will be made in respect
of the Time for Completion and the other obligations so affected.

23.6 If any Plant and Equipment or any part of the Facilities fails to pass any test and/or inspection, the
Implementing Partner shall either rectify or replace such Plant and Equipment or part of the Facilities
and shall repeat the test and/or inspection upon giving a notice under GCC Sub-Clause 23.3.

23.7 If any dispute or difference of opinion shall arise between the parties in connection with or arising
out of the test and/or inspection of the Plant and Equipment or part of the Facilities that cannot be settled
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between the parties within a reasonable period of time, it may be referred to the Adjudicator for
determination in accordance with GCC Sub-Clause 6.1 (Adjudicator).

23.8 The Implementing Partner shall afford the EESL and the Project Manager, at the EESL’s expense,
access at any reasonable time to any place where the Plant and Equipment are being manufactured or the
Facilities are being installed, in order to inspect the progress and the manner of manufacture or
installation, provided that the Project Manager shall give the Implementing Partner a reasonable prior
notice.

23.9 The Implementing Partner agrees that neither the execution of a test and/or inspection of Plant and
Equipment or any part of the Facilities, nor the attendance by the EESL or the Project Manager, nor the
issue of any test certificate pursuant to GCC Sub-Clause 23.4, shall release the Implementing Partner
from any other responsibilities under the Contract.

23.10 No part of the Facilities or foundations shall be covered up on the Site without the Implementing
Partner carrying out any test and/or inspection required under the Contract. The Implementing Partner
shall give a reasonable notice to the Project Manager whenever any such part of the Facilities or
foundations are ready or about to be ready for test and/or inspection; such test and/ or inspection and
notice thereof shall be subject to the requirements of the Contract.

23.11 The Implementing Partner shall uncover any part of the Facilities or foundations, or shall make
openings in or through the same as the Project Manager may from time to time require at the Site, and
shall reinstate and make good such part or parts.

If any part of the Facilities or foundations have been covered up at the Site after compliance with the
requirement of GCC Sub-Clause 23.10 and are found to be executed in accordance with the Contract, the
expenses of uncovering, making openings in or through, reinstating, and making good the same shall be
borne by the EESL, and the Time for Completion shall be reasonably adjusted to the extent that the
Implementing Partner has thereby been delayed or impeded in the performance of any of its obligations
under the Contract.

24. Completion of the Facilities

24.1 As soon as the Facilities orany part thereof has, in the opinionof the Implementing Partner, been
completed operationally and structurally and putin a tight and clean condition as specified in the Technical
Specifications, excluding minor items not materially affecting the operation or safety o the Facilities,
the Implementing Partner shall so notify the EESL in writing.

24.2 Within seven (7) days after receipt of the notice from the Implementing Partnerunder GCC Sub-
Clause 24.1, the EESL shall supply the operatingand maintenance personnel specified in Appendix 6
(Scope of Worksand Supply by the EESL) to the Contract Agreement, required forPrecommissioning of
the Facilities or any part thereof.

Unless otherwise specified in the Technical Specifications, the EESLshall also provide, within the said
seven (7) day period, the raw materials,utilities, lubricants, chemicals, catalysts, facilities, services and
othermatters required for Precommissioning of the Facilities or any part thereof.

24.3 As soon as reasonably practicable after the operating and maintenance personnel have been
supplied by the EESL and the raw materials, utilities, lubricants, chemicals, catalysts, facilities,
services and other matters, if so specified in Appendix 6 (Scope of Works and Supply by the EESL)/
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Technical Specifications, have been provided by the EESL in accordance with GCC Sub-Clause 24.2,
the Implementing Partner shall commence Precommissioning of the Facilities or the relevant part thereof
in preparation for Commissioning.

24.4 As soon as all works in respect of Precommissioning are completed and, in the opinion of the
Implementing Partner, the Facilities or any part thereof is ready for Commissioning, the Implementing
Partner shall commence Commissioning as per procedures stipulated in Technical Specifications, and as
soon as Commissioning is satisfactorily completed, the Implementing Partner shall so notify the Project
Manager in writing.

24.5 The Project Manager shall, within fourteen (14) days after receipt of the Implementing Partner’s
notice under GCC Sub-Clause 24.4, either issue a Completion Certificate in the form specified in the Forms
and Procedures section in the bidding documents, stating that the Facilities or that part thereof have
reached Completion as at the date of the Implementing Partner’s notice under GCC Sub-Clause 24.4, or
notify the Implementing Partner in writing of any defects and/or deficiencies.

If the Project Manager notifies the Implementing Partner of any defects and/or deficiencies, the
Implementing Partner shall then correct such defects and/or deficiencies, and shall repeat the
procedure described in GCC Sub Clause 24.4.

If the Project Manager is satisfied that the Facilities or that part thereof have reached Completion, the
Project Manager shall, within seven (7) days after receipt of the Implementing Partner’s repeated notice,
issue a Completion Certificate stating that the Facilities or that part thereof have reached Completion as
at the date of the Implementing Partner’s repeated notice.

If the Project Manager is not so satisfied, then it shall notify the Implementing Partner in writing of any
defects and/or deficiencies within seven (7) days after receipt of the Implementing Partner’s repeated
notice, and the above procedure shall be repeated.

24.6 If the Project Manager fails to issue the Completion Certificate and fails to inform the
Implementing Partner of any defects and/or deficiencies within fourteen (14) days after receipt of the
Implementing Partner’s notice under GCC Sub-Clause 24.4 or within seven (7) days after receipt of the
Implementing Partner’s repeated notice under GCC Sub-Clause 24.5, or if the EESL makes use of the
Facilities or part thereof, then the Facilities or that part thereof shall be deemed to have reached
Completion as of the date of the Implementing Partner’s notice or repeated notice, or as of the EESL’s
use of the Facilities, as the case may be.

24.7 As soon as possible after Completion, the Implementing Partner shall complete all outstanding
minor items so that the Facilities are fully in accordance with the requirements of the Contract, failing
which the EESL will undertake such completion and deduct the costs thereof from any monies owing to
the Implementing Partner.

24.8 Upon Completion, the EESL shall be responsible for the care and custody of the Facilities or the
relevant part thereof, together with the risk of loss or damage thereto, and shall thereafter take over the
Facilities or the relevant part thereof.

25. Commissioning, Guarantee Test and Operational Acceptance
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25.1 Commissioning

25.1.1 Commissioning of the Facilities or any part thereof shall becompleted by the Implementing Partner
as per procedures detailed in the Technical Specifications.

The EESL shall, unless otherwise specified in  Appendix 6(Scope of Works and Supply by the
EESL)/ TechnicalSpecifications, supply the operating and maintenance personneland all raw materials,
utilities, lubricants, chemicals, catalysts ,facilities, services and other matters required for
Commissioningof the Facilities.

25.2 Guarantee Test (where ever applicable)

25.2.1 The Guarantee Test (and repeats thereof) shall be conducted by the Implementing Partner after
Commissioning of the Facilities or the relevant part thereof to ascertain whether the Facilities or the
relevant part can attain the Functional Guarantees specified in the Contract Documents. The Implementing
Partner’s and Project Manager’s advisory personnel shall attend the Guarantee Test. The EESL shall
promptly provide the Implementing Partner with such information as the Implementing Partner may
reasonably require in relation to the conduct and results of the Guarantee Test (and any repeats thereof).

25.2.2 If for reasons not attributable to the Implementing Partner, the Guarantee Test of the Facilities or
the relevant part thereof cannot be successfully completed within the period from the date of Completion
specified in the SCC or any other period agreed upon by the EESL and the Implementing Partner, the
Implementing Partner shall be deemed to have fulfilled its obligations with respect to the Functional
Guarantees, and GCC Sub-Clauses 28.2 and 28.3 shall not apply.

25.3 Operational Acceptance

25.3.1 Subject to GCC Sub-Clause 25.4 (Partial Acceptance) below, Operational Acceptance shall occur
in respect of the Facilities or any part thereof when

(a) the Guarantee Test has been successfully completed and the Functional Guarantees are met; or

(b) the Guarantee Test has not been successfully completed or has not been carried out for reasons
not attributable to the Implementing Partner within the period from the date of Completion
specified in the SCC or any other agreed upon period as specified in GCC Sub-Clause 25.2.2
above, but successful Completion of the Facilities has been achieved; or

(C) the Implementing Partner has paid the liquidated damages specified in GCC Sub-Clause 28.3

hereof; and

(d) any minor items mentioned in GCC Sub-Clause 24.7 hereof relevant to the Facilities or that part
thereof have been completed.

25.3.2 At any time after any of the events set out in GCC Sub-Clause 25.3.1 have occurred, the
Implementing Partner may give a notice to the Project Manager requesting the issue of an Operational
Acceptance Certificate in the form provided in the Bidding Documents or in another form acceptable to
the EESL in respect of the Facilities or the part thereof specified in such notice as at the date of such
notice.

25.3.3 The Project Manager shall, after consultation with the EESL, and within forty five (45) days after
receipt of the Implementing Partner’s notice, issue an Operational Acceptance Certificate.
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25.3.4 If within forty five (45) days after receipt of the Implementing Partner’s notice, the Project
Manager fails to issue the Operational Acceptance Certificate or fails to inform the Implementing
Partner in writing of the justifiable reasons why the Project Manager has not issued the Operational
Acceptance Certificate, the Facilities or the relevant part thereof shall be deemed to have been accepted
as at the date of the Implementing Partner’s said notice.

25.4 Partial Acceptance

25.4.1 If the Contract specifies that Completion and Commissioning shallbe carried out in respect of parts
of the Facilities, the provisionsrelating to Completion and Commissioning including the GuaranteeTest
shall apply to each such part of the Facilities individually, andthe Operational Acceptance Certificate
shall be issued accordingly for each such part of the Facilities.

25.4.2 If a part of the Facilities comprises facilities such as buildings, forwhich no Commissioning or
Guarantee Test is required, then theProject Manager shall issue the Operational AcceptanceCertificate
for such facility when it attains Completion, providedthat the Implementing Partner shall thereafter
complete any outstanding minoritems that are listed in the Operational Acceptance Certificate.

F. Guarantees and Liabilities

26. Completion Time Guarantee

26.1 The Implementing Partner guarantees that it shall attain Completion of the Facilities (or a part for
which a separate time for completion is specified in theSCC) within the Time for Completion specified
in the SCC pursuant toGCC Sub-Clause 8.2, or within such extended time to which the Implementing
Partnershall be entitled under GCC Clause 40 (Extension of Time for Completion) hereof.

26.2 If the Implementing Partner fails to attain Completion of the Facilities or any part thereof within the
Time for Completion or any extension thereof under GCC Clause 40 (Extension of Time for
Completion), the Implementing Partner shall pay to the EESL liquidated damages in the amount
computed at the rates specified in the SCC. The aggregate amount of such liquidated damages shall in
no event exceed the amount specified as “Maximum” in the SCC. Once the “Maximum” is reached, the
EESL may consider termination of the Contract, pursuant to GCC Sub-Clause 42.2.2.

Such payment shall completely satisfy the Implementing Partner’s obligation toattain Completion of
the Facilities or the relevant part thereof within theTime for Completion or any extension thereof
under GCC Clause 40(Extension of Time for Completion). The Implementing Partner shall have no
furtherliability whatsoever to the EESL in respect thereof.

However, the payment of liquidated damages shall not in any way relieve the Implementing Partner from
any of its obligations to complete the Facilities or from any other obligations and liabilities of the
Implementing Partner under the Contract.

Save for liquidated damages payable under this GCC Sub-Clause 26.2, the failure by the Implementing
Partner to attain any milestone or other act, matter or thing by any date specified in Appendix 4 (Time
Schedule) to the Contract Agreement and/or other program of work prepared pursuant to GCC Clause 18
(Program of Performance) shall not render the Implementing Partner liable for any loss or damage
thereby suffered by the EESL.
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27. Defect Liability

27.1 The Implementing Partner warrants that the Facilities or any part thereof shall befree from defects
in the design, engineering, materials and workmanship of the Plant and Equipment supplied and of the
work executed.

27.2 The Defect Liability Period shall be eighteen (18) months from the date ofCompletion of the
Facilities (or any part thereof) or twelve (12) monthsfrom the date of Operational Acceptance of the
Facilities (or any partthereof), whichever first occurs, unless specified otherwise in the SCC.

If during the Defect Liability Period any defect should be found in thedesign, engineering, materials and
workmanship of the Plant andEquipmentsupplied or of the work executed by the Implementing
Partner, thelmplementing Partner shall promptly, in consultation and agreement with theEESL regarding
appropriate remedying of the defects, and at its cost, repair, replace or otherwise make good (as the
Implementing Partner shall, at itsdiscretion, determine) such defect as well as any damage to the
Facilitiescaused by such defect. The Implementing Partner shall not be responsible for therepair,
replacement or making good of any defect or of any damage to the Facilities arising out of or resulting
from any of the following causes:

(a) improper operation or maintenance of the Facilities by the EESL
(b) operation of the Facilities outside specifications provided in the Contract.

(c) Normal wear and tear.

27.3 The Implementing Partner’s obligations under this GCC Clause 27 shall not apply to

(a) any materials that are supplied by the EESL under GCC Sub- Clause 21.2 (EESL-Supplied Plant,
Equipment and Materials), are normally consumed in operation, or have a normal life shorter than
the Defect Liability Period stated herein.

(b) any designs, specifications or other data designed, supplied or specified by or on behalf of the
EESL or any matters for which the Implementing Partner has disclaimed responsibility herein.

(c) any other materials supplied or any other work executed by or on behalf of the EESL, except for
the work executed by the EESL under GCC Sub-Clause 27.7.

27.4 The EESL shall give the Implementing Partner a notice stating the nature of any such defect
together with all available evidence thereof, promptly following the discovery thereof. The EESL shall
afford all reasonable opportunity for the Implementing Partner to inspect any such defect.

27.5 The EESL shall afford the Implementing Partner all necessary access to the Facilities and the Site
to enable the Implementing Partner to perform its obligations under this GCC Clause 27.

The Implementing Partner may, with the consent of the EESL, remove from the Site any Plant and
Equipment or any part of the Facilities that are defective if the nature of the defect, and/or any damage to
the Facilities caused by the defect, is such that repairs cannot be expeditiously carried out at the Site.

27.6 If the repair, replacement or making good is of such a character that it may affect the efficiency of
the Facilities or any part thereof, the EESL may give to the Implementing Partner a notice requiring that
tests of the defective part of the Facilities shall be made by the Implementing Partner immediately upon
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completion of such remedial work, whereupon the Implementing Partner shall carry out such tests.

If such part fails the tests, the Implementing Partner shall carry out further repair, replacement or making
good (as the case may be) until that part of the Facilities passes such tests. The tests in character shall in
any case be not less than what has already been agreed by the EESL and the Implementing Partner for
the original equipment/part of the Facilities.

27.7 If the Implementing Partner fails to commence the work necessary to remedy such defect or any
damage to the Facilities caused by such defect within a reasonable time (which shall in no event be
considered to be less than fifteen (15) days), the EESL may, following notice to the Implementing
Partner, proceed to do such work, and the reasonable costs incurred by the EESL in connection therewith
shall be paid to the EESL by the Implementing Partner or may be deducted by the EESL from any
monies due to the Implementing Partner or claimed under the Performance Security.

27.8 If the Facilities or any part thereof cannot be used by reason of such defect and/or making good of
such defect, the Defect Liability Period of the Facilities or such part, as the case may be, shall be
extended by a period equal to the period during which the Facilities or such part cannot be used by the
EESL because of any of the aforesaid reasons.Upon correction of the defects in the Facilities or any part
thereof by repair/ replacement, such repair/replacement shall have the Defect Liability Period extended
by a period of twelve (12) month from the time such replacement/ repair of the Facilities or any part
therof.

27.9 Except as provided in GCC Clauses 27 and 33 (Loss of or DamagetoProperty / Accident or Injury
to Workers/Indemnification), the Implementing Partnershall be under no liability whatsoever and
howsoever arising, and whetherunder the Contract or at law, in respect of defects in the Facilities or
anypart thereof, the Plant and Equipment, design or engineering or workexecuted that appear after
Completion of the Facilities or any part thereof,except where such defects are the result of the
grossnegligence ,fraud, criminal or wilful action of the Implementing Partner.

27.10 In addition, the Implementing Partner shall also provide an extended warranty for any such
component of the Facilities and during the period of time as may be specified in the SCC. Such
obligation shall be in addition to the defect liability specified under GCC Sub-Clause 27.2.

28. Functional Guarantees

28.1 The Implementing Partner guarantees that during the Guarantee Test, the Facilities and all parts
thereof shall attain the Functional Guarantees specified in Appendix 8 (Functional Guarantees) to the
Contract Agreement, subject to and upon the conditions therein specified.

28.2 If, for reasons attributable to the Implementing Partner, the guaranteed level of the Functional
Guarantees specified in Appendix 8 (Functional Guarantees) to the Contract Agreement are not met either
in whole or in part, the Implementing Partner shall, within a mutually agreed time, at its cost and
expense make such changes, modifications and/or additions to the Plant or any part thereof as may be
necessary to meet such Guarantees. The Implementing Partner shall notify the EESL upon completion of
the necessary changes, modifications and/or additions, and shall seek the EESL's consent to repeat the
Guarantee Test. If the specified Functional Guarantees are not established even during the repeat of the
Guarantee Test, the EESL may at its option, either

(a) Reject the Equipment and recover the payments already made, or

_ Page | 34
Signature -

Sul é')cr_t : CN=DEEPAK MITTAL, ST=DELHI, OID.2.5.4.17=110003, OU=CONTRACTS AND
PROCUREMENT, O=ENERGY EFFICIENCY SERVICES LIMITED, C=IN

User ID : deepak.mittal

Serial No : F3FA?T



(b) Terminate the Contract pursuant to GCC Sub-Clause 42.2.2 and recover the payments already
made, or

(c) Accept the equipment after levy of liquidated damages in accordance with the provisions specified in
Appendix-8(Functional Guarantees) to the Contract Agreement.

28.3 In case the EESL exercises its option to accept the equipment after levy of liquidated damages, the
payment of liquidated damages under GCC Sub-Clause 28.2, up to the limitation of liability specified
in the Appendix-8 (Functional Guarantees) to the Contract Agreement, shall completely satisfy the
Implementing Partner’s guarantees under GCC Sub-Clause 28.2, and the Implementing Partner shall
have no further liability whatsoever to the EESL in respect thereof. Upon the payment of such liquidated
damages by the Implementing Partner, the Project Manager shall issue the Operational Acceptance
Certificate for the Facilities or any part thereof in respect of which the liquidated damages have been so
paid.

29. Patent Indemnity

29.1 The Implementing Partner shall, subject to the EESL’s compliance with GCC Sub-Clause 29.2,
indemnify and hold harmless the EESL and its employees and officers from and against any and all
suits, actions or administrative proceedings, claims, demands, losses, damages, costs, and expenses of
whatsoever nature, including attorney’s fees and expenses, which the EESL may suffer as a result of
any infringement or alleged infringement of any patent, utility model, registered design, trademark,
copyright or other intellectual property right registered or otherwise existing at the date of the
Contract by reason of: (a) the installation of the Facilities by the Implementing Partner or the use of the
Facilities in the country where the Site is located; and (b) the sale of the products produced by the
Facilities in any country.

Such indemnity shall not cover any use of the Facilities or any part thereof other than for the
purpose indicated by or to be reasonably inferred from the Contract, any infringement resulting from
the use of the Facilities or any part thereof, or any products produced thereby in association or
combination with any other equipment, plant or material snot supplied by the Implementing Partner,
pursuant to the Contract Agreement.

29.2 If any proceedings are brought or any claim is made against the EESL arising out of the matters
referred to in GCC Sub-Clause 29.1, the EESL shall promptly give the Implementing Partner a notice
thereof, and the Implementing Partner may at its own expense and in the EESL’s name conduct such
proceedings or claim and any negotiations for the settlement of any such proceedings or claim.

If the Implementing Partner fails to notify the EESL within twenty-eight (28) daysafter receipt of such
notice that it intends to conduct any such proceedingsor claim, then the EESL shall be free to conduct the
same on its ownbehalf. Unless the Implementing Partner has so failed to notify the EESL withinthe
twenty-eight (28) day period, the EESL shall make no admissionthat may be prejudicial to the defense of
any such proceedings or claim.

The EESL shall, at the Implementing Partner’s request, afford all availableassistance to the Implementing
Partner in conducting such proceedings or claim,and shall be reimbursed by the Implementing Partner
for all reasonable expenses incurred in so doing.

29.3The EESL shall indemnify and hold harmless the Implementing Partner and its employees, officers
and Sublmplementing Partners from and against any and all suits, actions or administrative
proceedings, claims, demands, losses, damages, costs, and expenses of whatsoever nature, including
attorney’s fees and expenses, which the Implementing Partner may suffer as a result of any infringement
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or alleged infringement of any patent, utility model, registered design, trademark, copyright or other
intellectual property right registered or otherwise existing at the date of the Contract arising out of or in
connection with any design, data, drawing, specification, or other documents or materials provided or
designed by or on behalf of the EESL.

30. Limitation of Liability
30.1 Except in cases of criminal negligence or wilful misconduct,

(@) the Implementing Partner shall not be liable to the EESL, whether incontract, tort, or otherwise,
for any indirect or consequential lossor damage, loss of use, loss of production, or loss of
profits or
interest costs, provided that this exclusion shall not apply to anyobligation of the Implementing
Partner to pay liquidated damages to theEESL and

(b) the aggregate liability of the Implementing Partner to the EESL, whetherunder the Contract, in tort
or otherwise, shall not exceed the totalContract Price, provided that this limitation shall not apply to
anyobligation of the Implementing Partner to indemnify the EESL with respectto patent
infringement or as specified in SCC.

G. Risk Distribution
31. Transfer of Ownership

31.10wnership of the Plant and Equipment (including spare parts) procured in the country where the
Site is located shall be transferred to the EESL when the Plant and Equipment are reached at site.

31.20wnership of the Implementing Partner’s Equipment used by the Implementing Partnerand
itsSubImplementing Partners in connection with the Contract shall remain with the Implementing Partner or
its Sublmplementing Partners.

31.30wnership of any Plant and Equipment in excess of the requirements for the Facilities shall revert to the
Implementing Partner upon Completion of the Facilities or at such earlier time when the EESL and the
Implementing Partner agree that the Plant and Equipment in question are no longer required for the
Facilities, provided quantity of any Plant and Equipment specifically stipulated in the Contract shall
be the property of the EESL whether or not incorporated in the Facilities.

31.4  Disposalofsurplusmaterial

Ownership of any Plant and Equipment in excess of the requirements for the Facilities (i.e. surplus
material) shall revert to the Contractor upon Completion of the Facilities and Guarantee Test or at such
earlier time when the Employer and the Contractor agree that the Plant and Equipment in question are no
longer required for the Facilities, provided quantity of any Plant and Equipment specifically stipulated in
the Contract shall be the property of the Employer whether or not incorporated in the Facilities. The
Contractor shall remove from the site such surplus material brought by him in pursuance of the
Contract, subject to the Contractor producing the necessary clearance from the relevant authorities
(Customs, Excise etc.), if required by law, in respect of re-export or disposal of the surplus material
locally. The liability for the payment of the applicable taxes/ duties, if any, on the surplus material so re-
exported and/or disposed locally shall be that of the Contractor.
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The Contractor shall also indemnify to keep the Employer harmless from any act of omission or
negligence on the part of the Contractor in following the statutory requirements with regard to removal /
disposal of surplus material. The Indemnity Bond shall be furnished by contractor as per proforma
enclosed in Section-VII (Forms and Procedure) as Form No. 14. Further, in case the laws require the
Employer to take prior permission of the relevant Authorities before handing over the surplus material to
the Contractor, the same shall be obtained by the Contractor on behalf of the Employer.

31.5 Notwithstanding the transfer of ownership of the Plant and Equipment, the responsibility for care
and custody thereof together with the risk, of loss or damage thereto shall remain with the Implementing
Partner pursuant to GCC Clause 32 (Care of Facilities) hereof until Completion of the Facilities or the part
thereof in which such Plant and Equipment are incorporated.

31.5 In case of two/three Contracts entered into between the EESL and the Implementing Partner as
per GCC Sub-Clause 3.6 or where the EESL hands over his equipment to the Implementing Partner
for executing the Contract, then the Implementing Partner shall at the time of taking delivery of the
Equipment through Bill of Lading or other despatch documents furnish Trust Receipt for Plant,
Equipment and Materials and also execute an Indemnity Bond in favour of the EESL in the form
acceptable to EESL for keeping the equipment in safe custody and to utilise the same exclusively for
the purpose of the said Contract. Proforma for the Trust Receipt and Indemnity bond. TheEESL shall
also issue a separate Authorisation Letter to the Implementing Partnerto enable him to take physical
delivery of plant, equipment and materials from the EESL.

32 Care of Facilities

32.1 The Implementing Partner shall be responsible for the care and custody of the Facilities or any
part thereof until the date of Completion of the Facilities pursuant to GCC Clause 24 (Completion of the
Facilities) or, where the Contract provides for Completion of the Facilities in parts, until the date of
Completion of the relevant part, and shall make good at its own cost any loss or damage that may occur
to the Facilities or the relevant part thereof from any cause whatsoever during such period. The
Implementing Partnershall also be responsible for any loss or damage to the Facilities caused by the
Implementing Partner or its Sublmplementing Partners in the course of any work carried out, pursuant to
GCC Clause 27 (Defect Liability). Notwithstanding the foregoing, the Implementing Partner shall not be
liable for any loss or damage to the Facilities or that part thereof caused by reason of any of the
matters specified or referred to in paragraphs (a), (b) and (c) of GCC Sub-Clauses 32.2 and 38.1.

32.2 If any loss or damage occurs to the Facilities or any part thereof or to the Implementing Partner’s
temporary facilities by reason of

(@) (insofar as they relate to the country where the Site is located) nuclear reaction, nuclear
radiation, radioactive contamination, pressure wave caused by aircraft or other aerial objects,
or any other occurrences that an experienced Implementing Partner could not reasonably
foresee, or if reasonably foreseeable could not reasonably make provision for or insure against,
insofar as such risks are not normally insurable on the insurance market and are mentioned in
the general exclusions of the policy of insurance, including War Risks and Political
Risks, taken out under GCC Clause 34 (Insurance) hereof.

(b) any use or occupation by the EESL or any third party (otherthan a Sublmplementing Partner)
authorized by the EESL of any part ofthe Facilities.
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(c) any use of or reliance upon any design, data or specificationprovided or designated by or
on behalf of the EESL, or anysuch matter for which the Implementing Partner has disclaimed
responsibilityherein,

the EESL shall pay to the Implementing Partner all sums payable in respect ofthe Facilities executed,
notwithstanding that the same be lost, destroyedor damaged, and will pay to the Implementing Partner
the replacement value of alltemporary facilities and all parts thereof lost, destroyed or damaged. Ifthe
EESL requests the Implementing Partner in writing to make good any lossor damage to the Facilities
thereby occasioned, the Implementing Partner shallmake good the same at the cost of the EESL in
accordance withGCC Clause 39 (Change in the Facilities). If the EESL does notrequest the
Implementing Partner in writing to make good any loss or damage tothe Facilities thereby occasioned,
the EESL shall either request achange in accordance with GCC Clause 39 (Change in the
Facilities),excluding the performance of that part of the Facilities thereby lost,destroyed or
damaged, or, where the loss or damage affects a substantialpart of the Facilities, the EESL shall terminate
the Contract pursuantto GCC Sub-Clause 42.1 (Termination for EESL’s Convenience) hereof,except that
the Implementing Partner shall have no entitlement to profit underparagraph (e) of GCC Sub-Clause
42.1.3 in respect of any unexecutedFacilities as at the date of termination.

32.3 The Implementing Partner shall be liable for any loss of or damage to any Implementing Partner’s
Equipment, or any other property of the Implementing Partner used or intended to be used for purposes
of the Facilities, except (i) as mentioned in GCC Sub-Clause 32.2 (with respect to the Implementing
Partner’s temporary facilities), and (ii) where such loss or damage arises by reason of any of the
matters specified in GCC Sub-Clauses 32.2(b) and (c) and 38.1.

32.3 With respect to any loss or damage caused to the Facilities or any partthereof or to the
Implementing Partner’s Equipment by reason of any of the mattersspecified in GCC Sub-Clause 38.1,
the provisions of GCC Sub-Clause38.3 shall apply.

33 Loss of or Damage to Property; Accident or Injury to workers; Indemnification

33.1 Subject to GCC Sub - Clause 33.3, the Implementing Partner shall indemnify andhold harmless the
EESL and its employees and officers from andagainst any and all suits, actions or administrative
proceedings, claims,demands, losses, damages, costs, and expenses of whatsoever nature,including
attorney’s fees and expenses, in respect of the death or injuryof any person or loss of or damage to
any property (other than theFacilities whether accepted or not), arising in connection with the
supplyand installation of the Facilities and by reason of the negligence of thelmplementing Partner or
its Sublmplementing Partners, or their employees, officers or agents,except any injury, death or
property damage caused by the negligence of the EESL, its Implementing Partners, employees, officers
or agents.

33.2 If any proceedings are brought or any claim is made against the EESLthat might subject the
Implementing Partner to liability under GCC Sub-Clause33.1, the EESL shall promptly give the
Implementing Partner a notice thereofand the Implementing Partner may at its own expense and in the
EESL’s nameconduct such proceedings or claim and any negotiations for the settlement of any such
proceedings or claim.

If the Implementing Partner fails to notify the EESL within twenty-eight (28) daysafter receipt of such
notice that it intends to conduct any such proceedingsor claim, then the EESL shall be free to conduct
the same on its ownbehalf. Unless the Implementing Partner has so failed to notify the EESL withinthe
twenty-eight (28) day period, the EESL shall make no admission that may be prejudicial to the defense
of any such proceedings or claim.

The EESL shall, at the Implementing Partner’s request, afford all availableassistance to the
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Implementing Partner in conducting such proceedings or claim,and shall be reimbursed by the
Implementing Partner for all reasonable expensesincurred in so doing.

33.3 The EESL shall indemnify and hold harmless the Implementing Partner and itsemployees, officers
and Sublmplementing Partners from any liability for loss of ordamage to property of the EESL,
other than the Facilities not yettaken over, that is caused by fire, explosion or any other perils,
inexcess of the amount recoverable from insurances procured under GCCClause 34 (Insurances),
provided that such fire, explosion or other perilswere not caused by any act or failure of the
Implementing Partner.

33.4 The party entitled to the benefit of an indemnity under this GCC Clause33 shall take all reasonable
measures to mitigate any loss or damagewhich has occurred. If the party fails to take such measures, the
other party’s liabilities shall be correspondingly reduced.

34 Insurance

34.1 To the extent specified in Appendix 3 (Insurance Requirements) to theContract Agreement, the
Implementing Partner shall at its expense take out andmaintain in effect, or cause to be taken out
and maintained in effect, during the performance of the Contract, the insurances set forth below inthe
sums and with the deductibles and other conditions specified in thesaid Appendix. The identity of the
insurers and the form of the policiesshall be subject to the approval of the EESL, who should not
Unreasonably withhold such approval.

(a) Cargo Insurance During Transport

Covering loss or damage occurring while in transit from the Implementing Partner’s or
Sublmplementing Partner’s  works or stores until arrival atthe Site, to the Plant and Equipment
(including spare parts therefor)and to the Implementing Partner’s Equipment.

(b) Installation All Risks Insurance
Covering physical loss or damage to the Facilities at the Site,occurring prior to Completion of the

Facilities, with an extendedmaintenance coverage for the Implementing Partner’s liability in respect of
any loss or damage occurring during the Defect Liability Period while the Implementing Partner is on
the Site for the purpose of performing its obligations during the Defect Liability Period.

(c)Third Party Liability Insurance
Covering bodily injury or death suffered by third parties (including the EESL’s personnel) and loss of or
damage to property occurring in connection with the supply and installation of the Facilities.

(d) Automobile Liability Insurance
Covering use of all vehicles used by the Implementing Partner or its Sublmplementing Partners (whether
or not owned by them) in connection with the execution of the Contract.

(e) Workers’ Compensation
In accordance with the statutory requirements applicable in any country where the Contract or any part

thereof is executed.

(f) EESL’s Liability
In accordance with the statutory requirements applicable in any country where the Contract or any part
thereof is executed.
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(9) Other Insurances
Such other insurances as may be specifically agreed upon by the parties hereto as listed in the said

Appendix 3.

34.2 The EESL shall be named as co-insured under all insurance policies taken out by the Implementing
Partner pursuant to GCC Sub-Clause 34.1, except for the Third Party Liability, Workers’ Compensation
and EESL’s Liability Insurances, and the Implementing Partner’s Sublmplementing Partners shall be
named as co-insured’s under all insurance policies taken out by the Implementing Partner pursuant to
GCC Sub-Clause 34.1 except for the Cargo Insurance During Transport, Workers’ Compensation and
EESL’s Liability Insurances. All insurers’ rights of subrogation against such co-insured’s for losses or
claims arising out of the performance of the Contract shall be waived under such policies.

34.3 The Implementing Partner shall, in accordance with the provisions of Appendix 3 (Insurance
Requirements) to the Contract Agreement, deliver to the EESL certificates of insurance (or copies of the
insurance policies) as evidence that the required policies are in full force and effect. The certificates
shall provide that no less than twenty-one (21) days’ notice shall be given to the EESL by insurers prior
to cancellation or material modification of a policy.

34.4 The Implementing Partner shall ensure that, where applicable, its Sublmplementing Partner(s) shall
take out and maintain in effect adequate insurance policies for their personnel and vehicles and for work
executed by them under the Contract, unless such Sublmplementing Partners are covered by the policies
taken out by the Implementing Partner.

34.5 The EESL shall at its expense take out and maintain in effect during the performance of the
Contract those insurances specified in Appendix 3 (Insurance Requirements) to the Contract Agreement.

34.6 If the Implementing Partner fails to take out and/or maintain in effect the insurances referred to in
GCC Sub-Clause 34.1, the EESL may take out and maintain in effect any such insurances and may from
time to time deduct from any amount due the Implementing Partner under the Contract any premium that
the EESL shall have paid to the insurer, or may otherwise recover such amount as a debt due from the
Implementing Partner. If the EESL fails to take out and/or maintain in effect the insurances referred to in
GCC 34.5, the Implementing Partner may take out and maintain in effect any such insurances and may
from time to time deduct from any amount due the EESL under the Contract any premium that the
Implementing Partner shall have paid to the insurer, or may otherwise recover such amount as a debt due
from the EESL. If the Implementing Partner fails to or is unable to take out and maintain in effect any
such insurances, the Implementing Partner shall nevertheless have no liability or responsibility towards
the EESL, and the Implementing Partner shall have full recourse against the EESL for any and all
liabilities of the EESL herein.

34.7 Unless otherwise provided in the Contract, the Implementing Partner shall prepare and conduct all
and any claims made under the policies effected by it pursuant to this GCC Clause 34, and all monies
payable by any insurers shall be paid to the Implementing Partner as per the procedure outlined in GCC
Sub- Clause 34.8 below. The EESL shall give to the Implementing Partner all such reasonable assistance
as may be required by the Implementing Partner. With respect to insurance claims in which the EESL’s
interest is involved, the Implementing Partner shall not give any release or make any compromise with
the insurer without the prior written consent of the EESL. With respect to insurance claims in which the
Implementing Partner’s interest is involved, the EESL shall not give any release or make any
compromise with the insurer without the prior written consent of the Implementing Partner.
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34.8 (i) wherever total damages/loss of equipment/material, would occur, the Implementing Partner will
be entitled to payment of all payments received from the underwriters except the following amounts:

(@) The amount paid to the Implementing Partner under the
Contract in respect of equipment/material damaged/lost (excluding the pro-rata initial advance)
but including the entire amount of escalation, if any, already paid to the Con-tractor.

(b) Custom Duties and other taxes and duties which have
already been paid by the EESL.

In the event the claim money settled, is less than the total of the amount in a & b above, then the
entire claim money settled will be retained by the EESL and the Implementing Partner will forth-
with pay the EESL the short fall amount between the claim money and the total of amounts as per a
& b mentioned above.

Subsequent payments, if any, due under the Contract shall be regulated by the relevant terms of
payment.

(1) In case of damage to any equipment/material during any stage,the Implementing Partner
upon rectification of the damaged equipment tothe satisfaction of the EESL shall be paid to
the extent offull claims settled by the underwriters.

35 Unforeseen Conditions

35.1 If, during the execution of the Contract, the Implementing Partner shall encounter onthe Site any
physical conditions (other than climatic conditions) or artificialobstructions that could not have been
reasonably foreseen prior to thedate of the Contract Agreement by an experienced Implementing
Partner on thebasis of reasonable examination of the data relating to the Facilities(including any
data as to boring tests) provided by the EESL, and onthe basis of information that it could have obtained
from a visual inspectionof the Site (if access thereto was available) or other data readily availableto it
relating to the Facilities, and if the Implementing Partner determines that it willin consequence of such
conditions or obstructions incur additional costand expense or require additional time to perform its
obligations under the Contract that would not have been required if such physical conditionsor artificial
obstructions had not been encountered, the Implementing Partner shallpromptly, and before performing
additional work or using additional Plantand Equipment or Implementing Partner’s Equipment, notify
the Project Manager inwriting of

a) the physical conditions or artificial obstructions on the Site thatcould not have been
reasonably foreseen.

b) the additional work and/or Plant and Equipment and/or Implementing Partner’sEquipment
required, including the steps which the Implementing Partner willor proposes to take to
overcome such conditions or obstructions.

c) the extent of the anticipated delay.
d) the additional cost and expense that the Implementing Partner is likely toincur.

On receiving any notice from the Implementing Partner under this GCC Sub-Clause35.1, the Project
Manager shall promptly consult with the EESL andImplementing Partner and decide upon the actions
to be taken to overcome thephysical conditions or artificial obstructions encountered. Following
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suchconsultations, the Project Manager shall instruct the Implementing Partner, with acopy to the EESL,
of the actions to be taken.

35.2 Any reasonable additional cost and expense incurred by the Implementing Partnerin following the
instructions from the Project Manager to overcome suchphysical conditions or artificial obstructions
referred to in GCC Sub-Clause 35.1 shall be paid by the EESL to the Implementing Partner as
anaddition to the Contract Price.

35.3 If the Implementing Partner is delayed or impeded in the performance of the Contract because of any
such physical conditions or artificial obstructions referred to in GCC Sub-Clause 35.1, the Time for
Completion shall be extended in accordance with GCC Clause 40 (Extension of Time for Completion).

36 Change in Laws and Regulations

36.1 If, after the date seven (7) days prior to the date of Bid submission, inthe country where the
Site is located, any law, regulation, ordinance,order or by-law having the force of law is enacted,
promulgated, abrogatedor changed (which shall be deemed to include any change in interpretationor
application by the competent authorities) that subsequently affectsthe costs and expenses of the
Implementing Partner and/or the Time for Completion,the Contract Price shall be correspondingly
increased or decreased,and/or the Time for Completion shall be reasonably adjusted to theextent
that the Implementing Partner has thereby been affected in the performanceof any of its obligations
under the Contract. However, these adjustmentswould be restricted to direct transactions between the
EESL and thelmplementing Partner/Assignee of Foreign Implementing Partner (if applicable). These
adjustmentshall not be applicable on procurement of raw materials, intermediarycomponents etc. by the
Implementing Partner/Assignee of Foreign Implementing Partner andshall also not be applicable on
bought out items despatched directlyfrom sub-vendor works to site. Further, no adjustment of the
ContractPrice and/or payment or reimbursement of taxes, duties or levies shalloe made on account of
variation in or withdrawal of Deemed Exportbenefits. Notwithstanding the foregoing, such additional
or reduced costsshall not be separately paid or credited if the same has already beenaccounted for in the
price adjustment provisions where applicable, in accordance with the Appendix 2 to the Contract
Agreement.

37 Force Majure

37.1 “Force Majeure” shall mean any event beyond the reasonable control ofthe EESL or of the
Implementing Partner, as the case may be, and which isunavoidable notwithstanding the reasonable
care of the party affected.

37.2 If either party is prevented, hindered or delayed from or in performing any of its obligations under
the Contract by an event of Force Majeure, then it shall notify the other in writing of the occurrence of
such event and the circumstances thereof within fourteen (14) days after the occurrence of such event.

37.3 The party who has given such notice shall be excused from theperformance or punctual
performance of its obligations under the Contractfor so long as the relevant event of Force Majeure
continues and to theextent that such party’s performance is prevented, hindered or delayed.The Time
for Completion shall be extended in accordance with GCCClause 40 (Extension of Time for
Completion).

37.4 The party or parties affected by the event of Force Majeure shall use reasonable efforts to mitigate
the effect thereof upon its or their performance of the Contract and to fulfill its or their obligations under
the Contract, but without prejudice to either party’s right to terminate the Contract under GCC Sub-
Clauses 37.6 and 38.5.
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37.5 No delay or non performance by either party hereto caused by the occurrence of any event
of Force Majeure shall
a) constitute a default or breach of the Contract

b)  (subject to GCC Sub-Clauses 32.2, 38.3 and 38.4) give rise to any claim for damages or
additional cost or expense occasioned therehy

If and to the extent that such delay or non performance is caused by the occurrence of an event of Force
Majeure.

37.6 If the performance of the Contract is substantially prevented, hindered or delayed for a single period
of more than sixty (60) days or an aggregate period of more than one hundred and twenty (120) days on
account of one or more events of Force Majeure during the currency of the Contract, the parties will
attempt to develop a mutually satisfactory solution, failing which the dispute shall be resolved in
accordance with GCC Clause 6.

37.7 Notwithstanding GCC Sub-Clause 37.5, Force Majeure shall not apply to any obligation of the
EESL to make payments to the Implementing Partnerherein.

38 War Risks

38.1 “War Risks” shall mean any of the following events occurring or existingin or near the country (or
countries) where the Site is located:

a) war, hostilities or warlike operations (whether a state of war is declared or not), invasion, act
of foreign enemy and civil war

b) rebellion, revolution, insurrection, mutiny, usurpation of civil or military government,
conspiracy, riot, civil commotion and terrorist acts, and

c) any explosion or impact of any mine, bomb, shell, grenade or other projectile, missile,
munitions or explosive of war.

38.2 Notwithstanding anything contained in the Contract, the Implementing Partner shall have no
liability whatsoever for or with respect to
a) destruction of or damage to Facilities, Plant & Equipment, or any part thereof

b) destruction of or damage to property of the EESL or any third party

c) injury or loss of life

if such destruction, damage, injury or loss of life is caused by any War Risks, and the EESL shall
indemnify and hold the Implementing Partner harmless from and against any and all claims, liabilities,
actions, lawsuits, damages, costs, charges or expenses arising in consequence of or in connection with
the same.

38.3 If the Facilities or any Plant and Equipment or Implementing Partner’s Equipment or any other
property of the Implementing Partner used or intended to be used for the purposes of the Facilities shall
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sustain destruction or damage by reason of any War Risks, the EESL shall pay the Implementing Partner
for

a) any part of the Facilities or the Plant and Equipment so
destroyed or damaged (to the extent not already paid for by the EESL)

b) replacing or making good any Implementing Partner’s
Equipment or other property of the Implementing Partner so destroyed or damaged so far as may
be required by the EESL, and as may be necessary for completion of the Facilities,

C) replacing or making good any such destruction or damage to
the Facilities or the Plant and Equipment or any part thereof.

If the EESL does not require the Implementing Partner to replace or make good any such destruction
or damage to the Facilities, the EESL shall either request a change in accordance with GCC Clause
39 (Change in the Facilities), excluding the performance of that part of the Facilities thereby
destroyed or damaged or, where the loss, destruction or damage affects a substantial part of the
Facilities, shall terminate the Contract, pursuant to GCC Sub-Clause 42.1 (Termination for EESL’s
Convenience).

38.4 Notwithstanding anything contained in the Contract, the EESL shall pay the Implementing Partner
for any increased costs or incidentals to the execution of the Contract that are in any way attributable to,
consequent on, resulting from, or in any way connected with any War Risks, provided that the
Implementing Partner shall as soon as practicable notify the EESL in writing of any such increased cost.

38.5 If during the performance of the Contract any War Risks shall occur that financially or otherwise
materially affect the execution of the Contract by the Implementing Partner, the Implementing Partner
shall use its reasonable efforts to execute the Contract with due and proper consideration given to the
safety of its and its Sublmplementing Partners’ personnel engaged in the work on the Facilities,
provided, however, that if the execution of the work on the Facilities becomes impossible or is
substantially prevented for a single period of more than sixty (60) days or an aggregate period of more
than one hundred and twenty (120) days on account of any War Risks, the parties will attempt to
develop a mutually satisfactory solution, failing which the dispute will be resolved in accordance with
GCC Clause 6.

38.6 In the event of termination pursuant to GCC Sub-Clauses 38.3, the rights and obligations of the
EESL and the Implementing Partner shall be specified in GCC Sub-Clauses 42.1.2 and 42.1.3, except
that the Implementing Partner shall have no entitlement to profit under paragraph (e) of GCC Sub-
Clause 42.1.3 in respect of any unexecuted Facilities as of the date of termination.

H. Change in Contract Element
39.1 Changes in the Facilities

39.1.1 The EESL shall have the right to propose, and subsequently require, that the Project Manager
order the Implementing Partner from time to time during the performance of the Contract to make any
change, modification, addition or deletion to, in or from the Facilities (hereinafter called “Change”),
provided that such Change falls within the general scope of the Facilities and does not constitute
unrelated work and that it is technically practicable, taking into account both the state of advancement of
the Facilities and the technical compatibility of the Change envisaged with the nature of the Facilities as
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specified in the Contract .

39.1.2 The Implementing Partner may from time to time during its performance ofthe Contract propose
to the EESL (with a copy to the ProjectManager) any Change that the Implementing Partner considers
necessaryor desirable to improve the quality, efficiency or safety of theFacilities. The EESL may at
its discretion approve or rejectany Change proposed by the Implementing Partner.

39.1.3 Notwithstanding GCC Sub-Clauses 39.1.1 and 39.1.2, no change made necessary because of any
default of the Implementing Partner in the performance of its obligations under the Contract shall be
deemed to be a Change, and such change shall not result in any adjustment of the Contract Price
or the Time for Completion.

39.1.4 The procedure on how to proceed with and execute Changes is specified in GCC Sub-Clauses
39.2 and 39.3.

39.2 Changes Originating from EESL

If the EESL proposes a Change pursuant to GCC Sub-Clause 39.1.1, it shall send to the Implementing
Partner a “Request for Change Proposal,” requiring the Implementing Partner to prepare and furnish to
the Project Manager as soon as reasonably practicable a “Change Proposal,” which shall include the
following:

a) brief description of the Change

b) effect on the Time for Completion

c) estimated cost of the Change

d) effect on Functional Guarantees (if any)

e) effect on any other provisions of the Contract.

39.2.2 The pricing of any Change shall, as far as practicable, becalculated in accordance with the
rates and prices included inthe Contract. If the rates and prices of any change are notavailable in
the Contract, the parties thereto shall agree onspecific rates for the valuation of the Change.

39.2.3 If before or during the preparation of the Change Proposal it becomes apparent that the aggregate
effect of compliance therewith and with all other Change Orders that have already become binding upon
the Implementing Partner under this GCC Clause 39 would be to increase or decrease the Contract Price
as originally set forth in Article 2 (Contract Price) of the Contract Agreement by more than fifteen (15)
percent, the Implementing Partner may give a written notice of objection thereto prior to furnishing the
Change Proposal as aforesaid. If the EESL accepts the Implementing Partner’s objection, the EESL and
the Implementing Partner shall agree on specific rates for valuation of the change.

39.2.4 Upon receipt of the Change Proposal, the EESL and the Implementing Partner shall mutually
agree upon all matters therein contained including agreement on rates if such rates are not available in
the Contract or if the limit of 15% set forth in Clause 39.2.3 has been exceeded. Within fourteen (14)
days after such agreement, the EESL shall, if it intends to proceed with the Change, issue the
Implementing Partner with a Change Order.

If the EESL is unable to reach a decision within fourteen (14) days, it shall notify the Implementing
Partner with details of when the Implementing Partner can expect a decision.

If the EESL decides not to proceed with the Change for whatever reason, it shall, within the said period
of fourteen (14) days, notify the Implementing Partner accordingly.
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39.2.5 If the EESL and the Implementing Partner cannot reach agreement on the price for the Change, an
equitable adjustment to the Time for Completion, or any other matters identified in the Change Proposal,
the EESL may nevertheless instruct the Implementing Partner to proceed with the Change by issue of a
“Pending Agreement Change Order.”

Upon receipt of a Pending Agreement Change Order, the Implementing Partner shall immediately
proceed with effecting the Changes covered by such Order. The parties shall thereafter attempt to
reach agreement on the outstanding issues under the Change Proposal.

39.3 Changes Originating from Implementing Partner

39.3.1 If the Implementing Partner proposes a Change pursuant to GCC Sub-Clause 39.1.2, the
Implementing Partner shall submit to the Project Manager a written “Application for Change Proposal,”
giving reasons for the proposed Change and including the information specified in GCC Sub-Clause
39.2.1.

Upon receipt of the Application for Change Proposal, the parties shall follow the procedures outlined in
GCC Sub-Clauses 39.2.4 and 39.2.5

40. Extension of Time for Completion

40.1 The Time(s) for Completion specified in the SCC shall be extendedif thelmplementing Partner is
delayed or impeded in the performance of anyof itsobligations under the Contract by reason of any
of the following:

a) any Change in the Facilities as provided in GCC Clause 39 (Change in the Facilities)

b) any occurrence of Force Majeure as provided in GCC Clause 37 (Force Majeure), unforeseen
conditions as provided in GCC Clause 35 (Unforeseen Conditions), or other occurrence of any
of the matters specified or referred to in paragraphs (a), (b) and (c) of GCC Sub-Clause 32.2

c) any suspension order given by the EESL under GCC Clause 41 (Suspension) hereof or reduction
in the rate of progress pursuant to GCC Sub-Clause 41.2 or

d) any changes in laws and regulations as provided in GCC Clause 36 (Change in Laws and
Regulations) or

e) any default or breach of the Contract by the EESL, specifically including failure to supply the
items listed in Appendix 6 (Scope of Works and Supply by the EESL) to the Contract
Agreement, or any activity, act or omission of any other Implementing Partners employed by the
EESL or

f) any other matter specifically mentioned in the Contract;

by such period as shall be fair and reasonable in all the circumstances and as shall fairly reflect the
delay or impediment sustained by the Implementing Partner.

40.2 Except where otherwise specifically provided in the Contract, the Implementing Partner shall
submit to the Project Manager a notice of a claim for an extension of the Time for Completion,
together with particulars of the event or circumstance justifying such extension as soon as reasonably
practicable after the commencement of such event or circumstance. As soon as reasonably practicable
after receipt of such notice and supporting particulars of the claim, the EESL and the Implementing
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Partner shall agree upon the period of such extension. In the event that the Implementing Partner does
not accept the EESL’s estimate of a fair and reasonable time extension, the Implementing Partner shall
be entitled to refer the matter to the Adjudicator, pursuant to GCC Sub-Clause 6.1 (Adjudicator).

40.3 The Implementing Partner shall at all times use its reasonable efforts to minimize any delay in the
performance of its obligations under the Contract.

41 Suspension

41.1 The EESL/ Project Manager may, by notice to the Implementing Partner, orderthe Implementing
Partner to suspend performance of any or all of its obligationsunder the Contract. Such notice shall
specify the obligation of whichperformance is to be suspended, the effective date of the suspensionand
the reasons therefore.The Implementing Partner  shallthereupon suspendperformance of such
obligation (except those obligations necessary forthe care or preservation of the Facilities) until
ordered in writing to resume such performance by the Project Manager/ EESL.

If, by virtue of a suspension order given by the Project Manager/EESLother than by reason of the
Implementing Partner’s default or breach of the Contract, the Implementing Partner’s performance of
any of its obligations is suspended for an aggregate period of more than ninety (90) days, then at
any time thereafter and provided that at that time such performance is still suspended, the
Implementing Partner may give a notice to the Project Manager requiring that the EESL shall, within
twenty-eight (28) days of receipt of the notice, order the resumption of such performance or request
and subsequently order a change in accordance with GCC Clause 39 (Change in the Facilities), excluding
the performance of the suspended obligations from the Contract.

If the EESL fails to do so within such period, the Implementing Partner may, by a further notice to the
Project Manager, elect to treat the suspension, where it affects a part only of the Facilities, as a deletion
of such part in accordance with GCC Clause 39 (Change in the Facilities) or, where it affects the whole
of the Facilities, as termination of the Contract under GCC Sub-Clause 42.1 (Termination for EESL’s
Convenience).

41.2 If

a) the EESL has failed to pay the Implementing Partner any sum due under the Contract within the
specified period, has failed to approve any invoice or supporting documents without just cause
pursuant to Appendix 1 (Terms and Procedures of Payment) to the Contract Agreement, or
commits a substantial breach of the Contract, the Implementing Partner may give a notice to the
EESL that requires payment of such sum, requires approval of such invoice or supporting
documents, or specifies the breach and requires the EESL to remedy the same, as the case may
be. If the EESL fails to pay such sum, fails to approve such invoice or supporting documents or
give its reasons for withholding such approval, or fails to remedy the breach or take steps to
remedy the breach within fourteen (14) days after receipt of the Implementing Partner’s notice or

b) the Implementing Partner is unable to carry out any of its obligations under the Contract for any
reason attributable to the EESL, including but not limited to the EESL’s failure to provide
possession of or access to the Site or other areas in accordance with GCC Sub-Clause 10.2, or
failure to obtain any governmental permit necessary for the execution and/or completion of the
Facilities; then the Implementing Partner may by fourteen (14) days’ notice to the EESL
suspend performance of all or any of its obligations under the Contract, or reduce the rate of
progress.

41.3 If the Implementing Partner’s performance of its obligations is suspended or the rate of progress is
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reduced pursuant to this GCC Clause 41, then the Time for Completion shall be extended in accordance
with GCC Sub-Clause 40.1, and any and all additional costs or expenses incurred by the Implementing
Partner as a result of such suspension or reduction shall be paid by the EESL to the Implementing
Partner in addition to the Contract Price, except in the case of suspension order or reduction in the rate of
progress by reason of the Implementing Partner’s default or breach of the Contract.

41.4 During the period of suspension, the Implementing Partner shall not remove from the Site any Plant
and Equipment, any part of the Facilities or any Implementing Partner’s Equipment, without the prior
written consent of the EESL.

42 Termination
42.1 Termination for EESL’s Convenience

42.1.1 The EESL may at any time terminate the Contract for any reason by giving the Implementing
Partner a notice of termination that refers to this GCC Sub-Clause 42.1.

42.1.2 Upon receipt of the notice of termination under GCC Sub-Clause 42.1.1, the Implementing
Partner shall either immediately or upon the date specified in the notice of termination

@) cease all further work, except for such work as the
EESL may specify in the notice of termination for the sole purpose of protecting that part of the
Facilities already executed, or any work required to leave the Site in a clean and safe condition

(b) terminate all subcontracts, except those to be assigned
to the EESL pursuant to paragraph (d)(ii) below

(©) remove all Implementing Partner’s Equipment from the
Site, repatriate the Implementing Partner’s and its Sublmplementing Partners’ personnel from
the Site, remove from the Site any wreckage, rubbish and debris of any kind, and leave the
whole of the Site in a clean and safe condition.

(d) In addition, the Implementing Partner, subject to the
payment specified in GCC Sub-Clause 42.1.3, shall

Q) Deliver to the EESL the parts of the Facilities
executed by the Implementing Partner up to the date of termination

(i) to the extent legally possible, assign to the EESL all right, title and benefit of the Implementing
Partner to the Facilities and to the Plant and Equipment as at the date of termination, and, as may
be required by the EESL, in any subcontracts concluded between the Implementing Partner and
its Sublmplementing Partners

(iif) deliver to the EESL all non-proprietary
drawings, specifications and other documents prepared by the Implementing Partner or its
Sublmplementing Partners as at the date of termination in connection with the Facilities.
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42.1.3 In the event of termination of the Contract under GCC Sub-Clause 42.1.1, the EESL shall pay to
the Implementing Partner the following amounts:

@) the Contract Price, properly attributable to the parts of
the Facilities executed by the Implementing Partner as of the date of termination
(b) the costs reasonably incurred by the Implementing

Partner in the removal of the Implementing Partner’s Equipment from the Site and in the
repatriation of the Implementing Partner’s and its Sublmplementing Partners’ personnel.

(©) any amounts to be paid by the Implementing Partner to
its Sublmplementing Partners in connection with the termination of any subcontracts, including
any cancellation charges.

(d) costs incurred by the Implementing Partner in
protecting the Facilities and leaving the Site in a clean and safe condition pursuant to paragraph
(a) of GCC Sub-Clause 42.1.2

(e) the cost of satisfying all other obligations,
commitments and claims that the Implementing Partner may in good faith have undertaken with
third parties in connection with the Contract and that are not covered by paragraphs (a) through
(d) above.

42.2 Termination for Contractor orlmplementing Partner’s Default

42.2.1 The EESL, without prejudice to any other rights or remedies it may possess, may terminate the
Contract forthwith in the following circumstances by giving a notice of termination and its reasons
therefor to the Implementing Partner, referring to this GCC Sub-Clause 42.2:

(a) if the Implementing Partner becomes bankrupt or insolvent, has a receiving order issued against
it, compounds with its creditors, or, if the Implementing Partner is a corporation, a resolution is
passed or order is made for its winding up (other than a voluntary liquidation for the purposes of
amalgamation or reconstruction), a receiver is appointed over any part of its undertaking or
assets, or if the Implementing Partner takes or suffers any other analogous action in consequence
of debt.

(b) if the Implementing Partner assigns or transfers the
Contract or any right or interest therein in violation of the provision of GCC Clause 43
(Assignment).

(c) if the Implementing Partner, in the judgement of the
EESL has engaged in corrupt or fraudulent practices in competing for or in executing the
Contract.

For the purpose of this Sub-Clause:
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"corrupt practice” means the offering, giving, receiving or soliciting of any thing of value to
influence the action of a public official in the procurement process or in contract execution.

"fraudulent practice™ means a misrepresentation of facts in order to influence a procurement process
or the execution of a contract to the detriment of the EESL and includes collusive practice among
Bidders (prior to or after bid submission) designed to establish bid prices at artificial non-competitive
levels and to deprive the EESL of the benefits of free and open competition.

42.2.2 If the Implementing Partner
@) has abandoned or repudiated the Contract

(b) has without valid reason failed to commence work on
the Facilities promptly or has suspended (other than pursuant to GCC Sub-Clause 41.2) the
progress of Contract performance for more than twenty-eight (28) days after receiving a written
instruction from the EESL to proceed

(c) persistently fails to execute the Contract in accordance
with the Contract or persistently neglects to carry out its obligations under the Contract without
just cause

(d) refuses or is unable to provide sufficient materials,

services or labor to execute and complete the Facilities in the manner specified in the program
furnished under GCC Clause 18 (Program of Performance) at rates of progress that give
reasonable assurance to the EESL that the Implementing Partner can attain Completion of the
Facilities by the Time for Completion as extended

then the EESL may, without prejudice to any other rights it may possess under the Contract, give a
notice to the Implementing Partner stating the nature of the default and requiring the Implementing
Partner to remedy the same. If the Implementing Partner fails to remedy or to take steps to remedy the
same within fourteen (14) days of its receipt of such notice, then the EESL may terminate the Contract
forthwith by giving a notice of termination to the Implementing Partner that refers to this GCC Sub-
Clause 42.2.

42.2.3 Upon receipt of the notice of termination under GCC Sub-Clauses 42.2.1 or 42.2.2, the
Implementing Partner shall, either immediately or upon such date as is specified in the notice of
termination,

cease all further work, except for such work as the EESL may specify in the notice of termination for the
sole purpose of protecting that part of the Facilities already executed, or any work required to leave the
Site in a clean and safe condition

@) terminate all subcontracts, except those to be assigned
to the EESL pursuant to paragraph (d) below

(b) deliver to the EESL the parts of the Facilities executed
by the Implementing Partner up to the date of termination.

(c) to the extent legally possible, assign to the EESL all
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right, title and benefit of the Implementing Partner to the Works. and to the Plant and Equipment
as at the date of termination, and, as may be required by the EESL, in any subcontracts
concluded between the Implementing Partner and its Sublmplementing Partners.

(d) deliver to the EESL all drawings, specifications and
other documents prepared by the Implementing Partner or its Sublmplementing Partners as at
the date of termination in connection with the Facilities.

42.2.4 The EESL may enter upon the Site, expel the Implementing Partner, and complete the Facilities
itself or by employing any third party. The EESL may, to the exclusion of any right of the Implementing
Partner over the same, take over and use with the payment of a fair rental rate to the Implementing
Partner, with all the maintenance costs to the account of the EESL and with an indemnification by the
EESL for all liability including damage or injury to persons arising out of the EESL’s use of such
equipment, any Implementing Partner’s Equipment owned by the Implementing Partner and on the Site
in connection with the Facilities for such reasonable period as the EESL considers expedient for the
supply and installation of the Facilities.

Upon completion of the Facilities or at such earlier date as the EESL thinks appropriate, the EESL shall
give notice to the Implementing Partner that such Implementing Partner’s Equipment will be returned to
the Implementing Partner at or near the Site and shall return such Implementing Partner’s Equipment to
the Implementing Partner in accordance with such notice. The Implementing Partner shall thereafter
without delay and at its cost remove or arrange removal of the same from the Site.

42.2.5 Subject to GCC Sub-Clause 42.2.6, the Implementing Partner shall be entitled to be paid the
Contract Price attributable to the Facilities executed as at the date of termination, the value of any
unused or partially used Plant and Equipment on the Site, and the costs, if any, incurred in protecting the
Facilities and in leaving the Site in a clean and safe condition pursuant to paragraph (a) of GCC Sub-
Clause 42.2.3. Any sums due to the EESL from the Implementing Partner accruing prior to the date of
termination shall be deducted from the amount to be paid to the Implementing Partner under this
Contract.

42.2.6 If the EESL completes the Facilities, the cost of completing the Facilities by the EESL shall be
determined.

If the sum that the Implementing Partner is entitled to be paid, pursuant to GCC Sub-Clause 42.2.5, plus
the reasonable costs incurred by the EESL in completing the Facilities, exceeds the Contract Price, the
Implementing Partner shall be liable for such excess.

If such excess is greater than the sums due to the Implementing Partner under GCC Sub-Clause 42.2.5,
the Implementing Partner shall pay the balance to the EESL, and if such excess is less than the sums due
to the Implementing Partner under GCC Sub-Clause 42.2.5, the EESL shall pay the balance to the
Implementing Partner.

The EESL and the Implementing Partner shall agree, in writing, on the computation described above and
the manner in which any sums shall be paid.

42.3 Termination by Contractor or Implementing Partner
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42.3.11f

(a) the EESL has failed to pay the Implementing Partner any sum due under the Contract within the
specified period, has failed to approve any invoice or supporting documents without just cause pursuant
to Appendix 1 (Terms and Procedures of Payment) of the Contract Agreement, or commits a substantial
breach of the Contract, the Implementing Partner may give a notice to the EESL that requires payment
of such sum, requires approval of such invoice or supporting documents, or specifies the breach and
requires the EESL to remedy the same, as the case may be. If the EESL fails to pay such sum, fails to
approve such invoice or supporting documents or give its reasons for withholding such approval, fails to
remedy the breach or take steps to remedy the breach within fourteen (14) days after receipt of the
Implementing Partner’s notice, or

(b) the Implementing Partner is unable to carry out any of its obligations under the Contract for any
reason attributable to the EESL, including but not limited to the EESL’s failure to provide possession of
or access to the Site or other areas or failure to obtain any governmental permit necessary for the
execution and/or completion of the Facilities which the EESL is required to obtain as per provision of
the Contract or as per relevant applicable laws of the country,

then the Implementing Partner may give a notice to the EESL thereof, and if the EESL has failed to pay
the outstanding sum, to approve the invoice or supporting documents, to give its reasons for withholding
such approval, or to remedy the breach within twenty-eight (28) days of such notice, or if the
Implementing Partner is still unable to carry out any of its obligations under the Contract for any reason
attributable to the EESL within twenty-eight (28) days of the said notice, the Implementing Partner may
by a further notice to the EESL referring to this GCC Sub-Clause 42.3.1, forthwith terminate the
Contract.

42.3.2 The Implementing Partner may terminate the Contract forthwith by giving a notice to the EESL to
that effect, referring to this GCC Sub-Clause 42.3.2, if the EESL becomes bankrupt or insolvent, has a
receiving order issued against it, compounds with its creditors, or, being a corporation, if a resolution is
passed or order is made for its winding up (other than a voluntary liquidation for the purposes of
amalgamation or reconstruction), a receiver is appointed over any part of its undertaking or assets, or if
the EESL takes or suffers any other analogous action in consequence of debt.

42.3.3 If the Contract is terminated under GCC Sub-Clauses 42.3.1 or 42.3.2, then the Implementing
Partner shall immediately
(a) cease all further work, except for such work as may be necessary for the purpose of protecting that

part of the Facilities already executed, or any work required to leave the Site in a clean and safe
condition

(b) terminate all subcontracts, except those to be assigned to the EESL pursuant to paragraph (d)(ii)

(c) remove all Implementing Partner’s Equipment from the Site and repatriate the Implementing
Partner’s and its Sublmplementing Partner’s personnel from the Site

(d) In addition, the Implementing Partner, subject to the payment specified in GCC Sub-Clause 42.3.4,
shall
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(i) deliver to the EESL the parts of the Facilitiesexecuted by the Implementing Partner up to the
date of
termination

(i) to the extent legally possible, assign to the EESLall right, title and benefit of the Implementing
Partner to the

Facilities and to the Plant and Equipment as of thedate of termination, and, as may be required by the
EESL, in any subcontracts concluded betweenthe Implementing Partner and its Sublmplementing
Partners

(iii) deliver to the EESL all drawings, specifications and other documents prepared by the Implementing
Partner or its Sublmplementing Partners as of the date of termination in connection with the Facilities.

42.3.4 If the Contract is terminated under GCC Sub-Clauses 42.3.1 or42.3.2, the EESL shall pay to the
Implementing Partner all paymentsspecified in GCC Sub-Clause 42.1.3, and
reasonablecompensation for all loss or damage sustained by the Implementing Partnerarising out of, in
connection with or inconsequence of suchtermination.

42.3.5 Termination by the Implementing Partner pursuant to this GCC Sub-Clause 42.3 is without
prejudice to any other rights or remedies of the Implementing Partner that may be exercised in lieu of
or in addition to rights conferred by GCC Sub-Clause 42.3.

42.4 In this GCC Clause 42, the expression “Facilities executed” shall include all work executed,
Installation Services provided, any or all Plant and Equipment acquired (or subject to a legally binding
obligation to purchase by the Implementing Partner and used or intended to be used for the purpose of the
Facilities, up to and including the date of termination.

42.5 In this GCC Clause 42, in calculating any monies due from the EESL to the Implementing Partner,
account shall be taken of any sum previously paid by the EESL to the Implementing Partner under the
Contract, including any advance payment paid pursuant to Appendix 1 (Terms and Procedures of Payment)
to the Contract Agreement.

43. Assignment

43.1 The Implementing Partner shall not, without the express prior written consent of theEESL, assign to
any third party the Contract or any part thereof, orany right, benefit, obligation or interest therein or
thereunder, except thatthe Implementing Partner shall be entitled to assign either absolutely or by way
ofcharge any monies due and payable to it or that may become due andpayable to it under the Contract.

44. Bankruptcy

If the Contractor shall become bankrupt or have a receiving order made against him or compound with
his creditors, or being a corporation commence to be wound up, not being a voluntary winding up for
the purpose only of amalgamation
/ reconstruction, or carry on its business under a receiver for the benefit of its creditors or any of
them, the Owner ill be at liberty :

to terminate the contract forthwith by notice in writing to the liquidator or receiver or to any person in
whom the contract may become vested & to act in the manner provided in GCC clause 42 entitled
"Termination" as though the last mentioned notice has been the notice referred to in such clause and the
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equipment and materials have been taken out of the contractor's hands.

to give such liquidator, receiver or other person, the option of carrying out the contract subject to his
providing a guarantee, for the due and faithful performance of the contract up to an amount to be
determined by the Owner.

45.Contractor Performance & Feedback and Evaluation System

The Employer has in place an established 'Contractor Performance & Feedback System' against which
the contractors performance during the execution of contract shall be evaluated on a continuous basis at
regular intervals. In case the performance of the contractor is found unsatisfactory on any of the
following four parameters, the contractor shall be considered ineligible for participating in future tenders
for a period as may be decided by the Employer.

Financial Status

Project Execution & Project Management Capability
Engineering & QA Capability

Claims & Disputes.

46.Fraud Prevention Policy

The contractor along with their associate/collaborator/sub-contractors/sub-vendors/ consultants/service
providers shall strictly adhere to the Fraud Prevention Policy of EESL displayed on its tender website
www.eeslindia.org

The Contractor alongwith their associate/collaborator/sub-contractors/sub-vendors/ consultants/service
providers shall observe the highest standard of ethics and shall not indulge or allow anybody else
working in their organisation to indulge in fraudulent activities during execution of the contract. The
contractor shall immediately apprise the Employer about any fraud or suspected fraud as soon as it
comes totheir notice.
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SECTION-4

Scope of Work/Services / Terms of Reference;
Eligibility Criteria/Conditions for Bidders & Qualifying Requirements;
Various Terms & Conditions; and Special Conditions of Contract

PART-A: General Information

Name of the Work: Hiring of Fleet Management Agency for deployment of Electric Cars procured
by EESL to various Government Organizations/PSUs on lease/rental model in
PAN India.

NIT/Bid Document No.: EESL/06/2020-21/EV-Fleet Management/202111020 dated: 25.11.2020.

MOST IMPORTANT:

(1) Any further information/notice/amendment, etc. in respect of this Tender shall be uploaded/made
available only on EESL’s E-Procurement portal/website, (https://eesl.eproc.in), and no separate
information/notice shall be released either to any firm individually or through Press advertisement for
the corrigendum/addendum/amendment, etc. The interested firms are, therefore, advised to regularly
keep visiting and checking the E-Procurement portal/website for any further/forthcoming/last-minute
information/notice/ development/amendment/clarification regarding the subject Tender.

(2) The Terms & Conditions Stipulated herein (i.e., in Section-4) supersedes any
contradictory/similar/overlapping Terms & Conditions in any other Section/Part of the Tender.

THE BIDS IS TO BE SUBMITTED AS FOLLOWS: -
(Please note that, EESL has switched the tender system into E-tendering. Bidders shall submit their bid
accordingly as per the terms and conditions of E-tendering mode.)

Envelope-I should contain the following:

i.  Physical copy to be submitted before Closing Date & Time and Scanned copy to be uploaded on the
E-Procurement portal/website, and details to be entered therein, during bid submission: Bidding
Document Cost in the form of Banker’s Cheque/Demand Draft/Pay Order drawn in favour of “Energy
Efficiency Services Limited”, payable at New Delhi, OR copy(ies) of the relevant documents/certificates,
etc. in case exemption is sought.

i.  Physical copy to be submitted before Closing Date & Time AND Scanned copy to be uploaded on the
E-Procurement portal/website, and details to be entered therein, during bid submission: Bid
Security/Earnest Money Deposit in form of Banker’s Cheque/Demand Draft/Pay order in favour of
“Energy Efficiency Services Limited” or in the form of Bank Guarantee as per prescribed format at
Attachment-2 of Section-6 (Forms & Procedure), OR copy(ies) of the relevant documents/certificates, etc.
in case exemption is sought.

iii. Scanned copy to be uploaded: Bid Form as per the Attachment-1 of Section-6, i.e., letter of the bidder
submitting the bid.

iv.  Scanned copy to be uploaded: Power of Attorney to Sign the Bid as per the Attachment-3 of Section-6 -
Bidders to use their own format.

V.  Scanned copy to be uploaded: Certificate of Acceptance of Important Terms and Conditions as per
ITB Clause No. 4.6, as per the format at Attachment-4 of Section-6.
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Vi.
Vii.

Viii.

ix.

Scanned copy to be uploaded: Acceptance of EESL’s Fraud Prevention Policy as per the format at
Attachment-7 of Section-6.

Scanned copy to be uploaded: NEFT/RTGS Mandate Form duly attested by Bank as per Attachment-
10 of Section-6.

Self-Declaration for not been blacklisted by Central/State/UT Government or any Public sector
entities duly signed and stamped at company’s Letter Head._(Scanned Copy to be uploaded at E-
tendering portal.

Consortium Agreement (if applicable) on Rs. 100 stamp paper duly signed and notarized. Bidder to
use their own format. (Scanned Copy to be uploaded at E-tendering portal.)

Compliance Matrix/ CHECK — LIST FOR BIDDERS as per Attachment — 10 A and 10 B of
section - 6, Forms & Procedure duly Filled and signed on Company’s Letter head pad with company
seal.

Envelope-Il, i.e., Techno-Commercial Proposal of the bid should contain the following:

Scanned Copy to be uploaded: Deviation Statement (as per format at Attachment-5 of Section-6).
NOTE: EESL reserves the right to consider or disregard deviations, and reject bids in case of non-
compliance. Bids containing material deviations from or reservations to the Terms & Conditions and
specifications mentioned in the Tender will be treated as non-responsive & will not be considered further.

Scanned Copy to be uploaded: Covering Letter of the bidder, enclosing Techno-commercial bid as
indicated in bid documents, i.e., documentary evidences regarding bidder’s eligibility and qualifications to
perform the Contract, as required per the Eligibility Conditions/Criteria, Qualifying Requirements and Bid
Evaluation Criteria, AND Details of Service Provider team structure as per ANNEX-D.

Scanned Copy to be uploaded: One complete set of the Tender document {and of all its subsequent
amendments (if any, effected)}, duly signed and stamped on each page by the bidder.

Envelope-I1I should contain the Prices/Rates

(to be filled-up online as per the illustrative Price Bid Format provided in Section-4):

Since the bids are to be submitted through E-tendering mode, the prices are to be filled on E-Tender portal only and
bidders are requested not to submit the price bid in hard copy at EESL along with the documents. The same
will not be entertained.

L

The Price Bid Sheet Format(s) is/are prescribed at ANNEX-A of this Section-4 — only for illustration purpose
(prices are to be filled on E-tender portal only).

Opening & Further Processing of the Bids
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Initially, Envelope-I containing the documents (as stated above) will be opened electronically. Envelope-II will be
opened electronically on the same day of only those bidders, who have submitted/paid Tender Fee and EMD (if
exemption is not claimed and applicable) and the requisite documents of Envelope-I.

Documents found in Envelope-II shall be scrutinized by EESL w.r.t. the Tender’s Eligibility Conditions/Criteria for
Bidders, Qualifying Requirements and Bid Evaluation Criteria.

Envelope-IIl (Price Bid) shall be opened electronically subsequently, subject to qualification of the Techno-
Commercial Bid. The date of opening of the Price Bid(s) will be intimated to only those bidders, who are found
technically & commercially acceptable by EESL.

Price-Bid of the techno-commercially disqualified bidders will not be opened.

The opened Price Bids shall be evaluated as per the Bid Evaluation Criteria set out in the Tender and the award(s) of
Contract shall be recommended accordingly.

On Behalf of EESL
(SCM Department)
*kkkk
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PART-B: Introduction; Scope of Work/Services

1. INTRODUCTION TO ENERGY EFFICIENCY SERVICES LIMITED

A joint venture of NTPC Limited, Power Finance Corporation, Rural Electrification Corporation and
POWERGRID, Energy Efficiency Services Limited (EESL) was set up under Ministry of Power to facilitate
implementation of energy efficiency projects. EESL is an Energy Service Company (ESCO) that seeks to
unlock energy efficiency market in India, estimated to at US$ 12 billion that can potentially result in energy
savings of up to 20 per cent of current consumption, by way of innovative business and implementation
models.

Objectives of EESL:

i. To facilitate preparation of energy-efficiency projects for Demand Side Measures including
municipal functions, agriculture, public building, lighting, etc.

i. To implement schemes, programmes and policies of Central and state governments or its
agencies.

ii.  To partner with private ESCOs and other companies to promote energy-efficiency.

iv.  To provide consultancy services in the field of energy-efficiency, CDM projects, and other related
areas.

v.  Toidentify and impart training to build the capacity of stakeholders.

2. BACKGROUND & OBJECTIVE

Note:
For this document, the term electric vehicles refer to vehicles that run solely from battery energy stored in
the vehicle, and do not have any internal combustion engine.

Ministry of Power has initiated a program to introduce e-cars in the country to be deployed for use of
government officials in place of gasoline-based vehicles. The goal of this initiative is to provide an impetus
for Indian vehicle manufacturers, charging infrastructure companies, fleet operators, service providers,
etc. to gain efficiencies of scale and drive down costs, create local manufacturing facilities, grow technical
competencies for the long-term growth of the electric vehicle (EV) industry in India and also to enable
Indian EV manufacturers to emerge as major global players.

EESL has been supporting the new Electric Mobility Mission to scale-up Electric Vehicles (EVs) in India
through bulk aggregating demands of EVs, procuring best quality products and services at lowest prices
from the OEMSs and leasing vehicles to the PSUs/Government offices/ firms. The private sector will be
expected to play a major role in this initiative that is being led by the Ministry of Power.

2.1 Objective of the Project

The Central government has identified electric mobility as one of the drivers for encouraging resource
efficiency in transport sector. To meet this objective, Energy Efficiency Services Limited (EESL) seeks to
engage the services of a service provider agency for end-to-end management of the operations of its fleet
of electric cars. The deployment of cars is expected to be carried out in different cities pan India.
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