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BEFORE THE HARYANA ELECTRICITY REGULATORY COMMISSION 
BAYS No. 33-36, SECTOR-4, PANCHKULA- 134112, HARYANA 

 
Case No. HERC/PRO – 35 of 2020 

 
Date of Hearing : 19.01.2021 
Date of Order : 22.01.2021 

IN THE MATTER OF: 

Petition seeking orders for reimbursement of amount deposited by the Petitioner 
(under protest) towards construction of transmission line for 20 MW Solar Power Plant 
from generation point to 33 KV Substation, Siwani (District Bhiwani) and 
implementation of HERC (Terms and Conditions for determination of tariff for 
Renewable Energy Sources, Renewable Purchase Obligations and Renewable Energy 
Certificates) Regulations, 2010 as amended from time to time. 
 
Petitioner     
M/s. JBM Solar Power Pvt. Ltd. 
 
Respondent 
Haryana Power Purchase Centre, Panchkula (HPPC) 
 
Present On behalf of the Petitioner, through Video Conferencing 
Shri R.K. Jain 
 
Present On behalf of the Respondent, through Video Conferencing 
Smt. Sonia Madan, Advocate 
 
Quorum  

 

Shri Pravindra Singh Chauhan,       Member (in chair) 
Shri Naresh Sardana,                        Member  
                   

 ORDER 

Brief Background of the case 

1. The petitioner has invoked the jurisdiction of this Commission under the relevant clauses 

of HERC (Terms and Conditions for determination of tariff for Renewable Energy Sources, 

Renewable Purchase Obligations and Renewable Energy Certificates) Regulations, 2010 

as amended from time to time read with PPA executed on 23.06.2015 between the 

petitioner and the respondent. The petitioner has prayed to direct the Respondent to 

refund the amount of Rs.1,52,03,359/- deposited by Petitioner towards cost of the 33 kV 

power evacuation line from the generation switchyard to 33 kV Substation, Siwani along 

with interest @ 12% p.a. 
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2. The Petitioner has submitted as under:- 

a) That the Respondent issued a Notice Inviting Tender (NIT) in the month of April 2014 for 

procurement of 50 MW ± 10% of solar power on long term basis from grid connected solar 

PV power projects through a tariff based competitive bidding process.  

b) That the Petitioner Company participated in the said bidding process in the name of its 

parent company M/s Neel Metal Products Ltd. (NMPL) and offered to supply 30 MW of 

solar power. A pre-bid Conference was held on May 5, 2014 and the date for final 

submission of bids was notified as August 22, 2014. Pursuant to the discussions held 

during the pre-bid conference the revised NIT was notified.  

c) That as per the revised NIT, the delivery point, which in the original NIT was “11/33 kV or 

above where the power from the solar power project is injected into the STU/transmission 

system…” was modified to read, “generation switchyard for the generating stations within 

the State of the Procurers”. Thus, for Haryana based projects, generation switchyard of 

the power plant was the delivery point.  

d) That Petitioner participated in this NIT and submitted its bid for a total capacity of 30 MW. 

The Petitioner offered the tariff of Rs. 6.99/kWh for first 10 MW, Rs. 7.25/kWh for the next 

10 MW and the balance 10 MW (with two projects of 5 MW each) at Rs. 7.35/kWh and Rs. 

7.45/kWh.   

e) That the Respondent received total offers of 124 MW in response to the above NIT. Final 

bids were opened on 23.02.2015. The lowest tariff quoted by one of the bidders was 

Rs.6.50/kWh for 1 MW. During negotiations, the lowest bidder offered to lower the tariff to 

Rs.6.44/kWh. The Respondent invited other bidders also to match the tariff of 

Rs.6.44/kWh.   

f) That during negotiations the Petitioner Company agreed to lower the tariff to Rs.6.44/kWh 

and Respondent could tie up total capacity of 25 MW only against the bidding for 50 MW 

as several bidders did not find the tariff of Rs. 6.44/kWh viable. Capacity negotiated with 

different bidders was 20 MW with M/s Neel Metal Products Ltd., 2 MW with M/s Sudhakar 

Infratech Ltd., and 1 MW each with M/s Balarch Renewable Energy Pvt. Ltd., Ultimate Sun 

Systems Pvt. Ltd., and M/s Subhash Infra engineers Pvt. Ltd.  

g) That a long term Power Purchase Agreement (PPA) was signed between the Petitioner 

Company and the Respondent on June 23, 2015.  

h) That pursuant to the signing of PPAs, as per the above competitive bidding against NIT 

No. 51 and negotiation of tariff, HPPC filed Petition No. HERC/PRO-6 of 2016 seeking 

approval of PPAs signed with four Solar Power Developers. The Commission decided the 
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matter vide order dated 12.09.16/04.10.16. Relevant extracts from the said order are as 

under:- 

“Given the position discussed above and the fact that this Commission, on many 

occasions, has emphasized the need for procurement of RE Power by the Discoms 

as well as taken serious note of shortfall in both Solar as well as Non-Solar RPO. 

Hence, to balance the equity on both sides the Commission Orders as under:- 

i) In order to restore HPPC and the successful bidders to their initial status, HPPC 

shall restore the bank guarantee, if not already done, as well as CPG amount 

without any other cost i.e. interest etc.  

ii) However, in the case of the successful bidders who have already commissioned 

their plants or are nearing completion (more than 80% complete) under the PPA 

executed by HPPC, and are willing, may explore the possibilities for arriving at 

an equitable and reasonable solution to arrive at a tariff aligned to the 

prevailing market conditions subject to the ceiling of the project cost determined 

by CERC for the FY 2016-17 in accordance with the 6.4 (3) of the National Tariff 

Policy, 2016 and HERC RE Regulations in vogue as the projects are likely to be 

commissioned during FY 2016-17 only. In such an event HPPC, shall submit 

the outcome arrived at for the consideration and Order of the 

Commission, before 30th September, 2016.  

iii) In case of successful bidder(s), other than those covered in point no. ii above, 

the PPAs are not approved. HPPC, if required, may invite fresh bids after 

following the due process prescribed for the purpose and these bidders 

may be given preference in the next round of fresh bids to be called by 

the Power Utilities in the State. The developer shall be allowed to 

supply the quantity of power for which the PPA has already been signed 

and at the rate allowed to the successful bidder in that round of 

procurement of Solar power.”  

i) That aggrieved by the above order of the Commission, the Petitioner filed an Appeal No. 

278/2016 before Hon’ble Appellate Tribunal for Electricity (APTEL). Hon’ble APTEL 

through order dated 09.03.18 set aside the impugned order of the Commission dated 

12.09.16/04.10.16 and remanded the matter back to the Commission to allow the PPAs 

already signed. Relevant extract of the aforesaid order read as under:- 
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“(ix) Considering the circumstances of the case equitably and the fact that the Solar Power 

Projects have been established by the Appellants and in terms of Section 86 (1) (e) of the 

Act, the power generation from renewable sources of energy need to be promoted, it 

would be appropriate to approve the PPAs between the Appellants and the Respondent 

No. 2 for procurement of solar power at the tariff of Rs. 5.68/kWh (without accelerated 

depreciation) as allowed in the interim Orders dated 13.12.2016 and 29.3.2017 of this 

Tribunal. 

From the above it is clear that in case where there are no guidelines, regulatory powers 

under Section 79 (1) (b) and under Section 86 (1) (b) of the Act empowers the CERC and 

the State Commission respectively to provide for necessary approval for bidding process 

and approve the PPA including the price at which the electricity should be procured by or 

on behalf of the distribution licensees. 

(x) In view of the facts and circumstances of the case, we are of the considered opinion 

that the PPAs signed between the Appellants and Respondent No. 2 be allowed by the 

State Commission at the tariff of Rs. 5.68/kWh (without accelerate depreciation) 

determined by CERC for FY 2016-17.” 

“The Impugned Order (Common Order dated 12.09.2016/ 4.10.2016) on the file of the 

Haryana Electricity Regulatory Commission is hereby set aside to the extent stated above 

and is remanded to allow the PPAs signed between the Appellants and the Respondent 

No. 2 as held at preceding paragraph 12. e) x) above in the interest of justice and equity. 

The IA No. 573 of 2016 is disposed of as such.” 

j) That the Hon’ble APTEL, validated the PPAs signed by the Respondent Nigam with four 

Solar Power Developers but reduced the tariff further to the level of the Generic Tariff 

approved by Hon’ble CERC for the Solar Projects getting commissioned in 2016-17. The 

Commission passed the consequential orders on the order of Hon’ble APTEL vide order 

dated 10.01.19.  

k) That the Petitioner Company and other 3 Solar Power Developers who had signed PPAs 

with the Respondents have filed Appeal against this order of Hon’ble APTEL before the 

Hon’ble Supreme Court of India vide Civil Appeals (No. 5962, 5869, 5843 and 7296 of 

2018). Final orders on these Appeals are still awaited.  

l) The issue regarding tariff to be allowed to the Solar Power Developers is pending 

adjudication of the Hon’ble Supreme Court of India.  
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m) Pursuant to the interim order of Hon’ble APTEL, Petitioner Company had gone ahead with 

the commissioning of the Solar Project. As per Clause 11.1 of the PPA, the Petitioner 

Company was required to commission the Power Project within One Year from the date of 

signing of PPA i.e. 23.06.2015 (23.06.2016 in the petition). Necessary connectivity to the 

Project was approved by DHBVN vide letter dated 09.02.2016. As the commissioning date 

was approaching fast, the Petitioner Company made repeated written requests to the 

Respondents through CE, HPPC and even to the Managing Director, UHBVN for 

construction of 33 kV line from the Project site to 33 kV Substation, Siwani.  

n) That with regard to the issue of laying of power evacuation line, Clauses 4.2 and 6.2 of the 

PPA, provides as under:- 

“Clause 4.2 The Discoms shall pay a Tariff of Rs.6.44/Unit for the entire agreement 

period arrived through competitive bidding for this particular location based on the bidding 

guidelines issued vide NIT No. 51/CE/HPPCL/LTP dated 16.04.2014.  

Clause 6.2 Synchronization and Interconnection Facilities: 

6.2.1 The synchronization equipment will be installed by the IPP at its 

generation facility at its own cost. The IPP shall synchronize its system with the 

Nigam’s system only after the grant of approval of synchronization scheme. IPP shall, 

immediately after each synchronization/tripping of generator, inform the grid substation to 

which the plant is electrically connected. 

The Company shall provide step up transformers/other stepping up equipment i.e. 

Grid Tie Inverter, panels, kiosks, protection & metering equipment at the generation 

facility and fully equipped line bay(s) in its switchyard for termination of 

interconnecting transmission line(s) of the DISCOM. Company shall also provide 

proper & reliable communication between the generation facility & Grid substation 

of Nigam/Discom/ STU, to ensure better data transfer, the cost of these works will be 

borne by the Company.” 

o) That a conjoint reading of the revised NIT documents (as referred to above) and relevant 

provisions under the PPA (as referred to above), the responsibility for laying the power 

evacuation line rested with the Respondents and only the termination facility for the 

interconnecting transmission line of the Discoms was to be provided by the Petitioner at 

the Project Switchyard. The Petitioner was responsible to provide facility to evacuate 

power at the switchyard of the generation facility and nothing beyond this. The power 

evacuation line was to be laid by the Respondent from the delivery point.  
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p) That SE/Const., DHBVN, Hisar vide his letter dated 03.05.16 asked the Petitioner to 

deposit Rs. 1,02,79,230 towards the cost of construction of the power evacuation line from 

Generation facility to 33 kV Siwani Substation. This was followed by a reminder letter 

dated 23.11.16 for deposit of the requisite amount. However, the estimated amount was 

revised by SE/Const., DHBVN, Hisar to Rs.1,52,03,359/- vide his subsequent letter date 

08.03.2017.    

q) That considering the scheduled date of commissioning of the project approaching as per 

PPA, the Petitioner had no alternative than to deposit the demanded amount towards cost 

of the power evacuation line with clear stipulation that it was being done ‘Under Protest’ 

and subject to the final decision of the competent authority i.e. the Commission based on 

provisions in the contract. The payments were made on 29.11.2016 (Rs.1,02,79,230/-) 

and additional payment on 10.03.2017 (Rs.49,24,129/-). Thus, the total amount was paid 

in full as per the DHBVN revised estimate (Rs.1,52,03,359/-). 

r) That since then the Petitioner has been pursuing with the Respondents to refund the 

amount deposited under protest towards the cost of power evacuation line as it was the 

sole responsibility of the Respondents (as per provisions under the Revised NIT terms and 

the subsequent PPA signed by Petitioner Company with the Respondents) to lay the line 

at its own cost. The matter has been in correspondence for the last almost two years but 

the Respondents are not forthcoming to refund the amount in spite of regular persuasion.  

s) That it was only in May 2019 that the Respondents replied for the first time to the 

references of the Petitioner refusing to refund the amount deposited.  Any reference to the 

RE Regulations, 2010 is totally irrelevant as the issue of delivery point of the Solar Power 

had been clearly defined in the Revised NIT. Even the maintenance of the transmission 

line beyond delivery point is clearly mentioned in the PPA Clause 8.2 the responsibility of 

the petitioner. Accordingly, the Petitioner sent a detailed reply to HPPC vide letter dated 

03.02.20.   

t) That the HERC RE Regulations, 2017, provides as under:- 

HERC/40/2017 notified on 24.07.18 

Reg. 59. Cost of Evacuation System. – The State transmission utility or the 

Transmission/Distribution Licensee shall bear the cost of Extra High Voltage (EHV)/ High 

Voltage (HV) transmission line up to a distance of 10 km. from the inter-connection point. 

In case the distance between the inter connection point and point of grid connectivity is 

more than 10 KMs then the cost of transmission line for the distance beyond the 10 KMs 
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shall be borne equally between the Independent Power Producer and the licensee. 

However for canal based solar power projects, the transmission lines shall be provided by 

the utilities, free of cost, irrespective of the distance of the project from the substation, 

subject to the conditions that the solar power is generated and utilized within the state of 

Haryana and is counted towards RPO of the Distribution Licensee (s).  

The cost of any augmentation required after the interconnection point in the grid system of 

the Transmission/Distribution Licensee shall also be borne by the 

Transmission/Distribution Licensee concerned. Further, the power utilities concerned, on 

being informed about the Scheduled Commissioning Date (SCOD), shall complete the 

evacuation system well in time.  

HERC/40/2018/2nd Amendment notified on 13.05.19: 

Clarification inserted after Regulation 59:-  

“Transmission/Distribution Licensee shall bear the cost of Extra High Voltage (EHV)/ High 

Voltage (HV) transmission line up to a distance of 10 km and shared cost after 10KM, only 

in the case where the power is to be supplied to DISCOMs under approved PPA. RE 

Power producers installed by Independent Power Producers (IPP) for merchant sale or 

captive consumption, should bear the cost themselves.  

It is further clarified that the terms & conditions for cost of evacuation of power in respect 

of PPA entered into by DISCOMs/HPPC with RE Power Producers under competitive 

bidding, shall be governed by the terms of such PPA.” 

u) That the Commission would kindly notice that as per the controlling Regulations, PPA and 

the NIT, the Petitioner is to deliver Solar Power from the Power Plant of the Petitioner 

Company at the generation switchyard and the responsibility to wheel this power beyond 

the switchyard is that of the HPPC i.e. the Buyer Utility. Hence the cost of 33 kV line, 

which was deposited under protest by the Petitioner in the first instance to cut down the 

delay in power evacuation, is solely the responsibility of the Respondents.   

v) The following prayers have been made:- 

i) The petition may be accepted in present form; 

ii) The Respondents may be directed to refund the amount of Rs.1,52,03,359/- got 

deposited from the Petitioner Company towards cost of the 33 kV power evacuation 

line from the generation switchyard to 33 kV Substation, Siwani; 
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iii) The Respondents may also be directed to pay interest @ 12% per annum on the 

refund amount so retained  by them from the date of deposit to the actual date of 

refund; 

iv) Any other relief to which the Petitioner Company is found entitled may also kindly be 

granted.   

 

Reply filed by the Respondent (HPPC) 

3. HPPC filed its detailed reply on an affidavit dated 03.12.2020, reiterating that the cost of 

construction of the evacuation line was to be borne by the Petitioner as per clause 2.7 of 

the NIT read with the Regulations applicable at the relevant time.  

4. The HPPC has replied as under:- 

a) That no Section/ Rule/ Regulation has been mentioned under the provisions of which the 

present petition has been filed. The relief sought to be claimed is based on bald and 

pretentious allegations sans any legal right or remedy. Thus, in absence of any specific 

provisions under the Electricity Act, 2003 or the Rules made therein, the present 

application is liable to be rejected as the same is not maintainable under any provisions of 

law.  

b) That the present petition is also not maintainable being time barred. It is submitted that the 

Petitioner by way of the present petition is seeking reimbursement of the amount which 

has been deposited by the Petitioner in the year 2016 vide its letter dated 29.11.2016. It is 

the case of the Respondent that the present petition has been filed after an undue delay of 

about 4 years from the date when the amount has been deposited with the Respondent 

under protest, and hence is liable to be dismissed outrightly being time-barred. Reliance in 

this regard is placed on the judgment of the Hon’ble Apex Court in A.P. Power 

Coordination Committee v. Lanco Kondapalli Power Ltd., (2016) 3 SCC 468 wherein it 

has been held that: 

“30…….In the absence of any provision in the Electricity Act creating a new 

right upon a claimant to claim even monies barred by law of limitation, or taking away a 

right of the other side to take a lawful defence of limitation, we are persuaded to hold 

that in the light of nature of judicial power conferred on the Commission, claims coming 

for adjudication before it cannot be entertained or allowed if it is found legally not 

recoverable in a regular suit or any other regular proceeding such as arbitration, on 

account of law of limitation. We have taken this view not only because it appears to be 
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more just but also because unlike labour laws and the Industrial Disputes Act, the 

Electricity Act has no peculiar philosophy or inherent underlying reasons requiring 

adherence to a contrary view.  

31…….Hence we hold that a claim coming before the Commission 

cannot be entertained or allowed if it is barred by limitation prescribed for an 

ordinary suit before the civil court. But in an appropriate case, a specified period 

may be excluded on account of the principle underlying the salutary provisions like 

Section 5 or Section 14 of the Limitation Act. We must hasten to add here that such 

limitation upon the Commission on account of this decision would be only in respect of 

its judicial power under clause (f) of subsection (1) of Section 86 of the Electricity Act, 

2003 and not in respect of its other powers or functions which may be administrative or 

regulatory.”            (Emphasis supplied) 

  

Further reliance is placed on the judgment of the Division Bench of the Hon’ble Delhi High 

Court laying down the principle of limitation for the statues wherein the Limitation has not 

been specifically prescribed as under: 

“26. We have heard the learned counsel for the parties at length and perused 

the various judgments delivered by the Apex Court and other Courts carefully. There is 

no doubt that the Legislature in its wisdom has not prescribed any limitation for 

preferring compensation petition under Section 12B of the MRTP Act. There are large 

number of similar Acts where the legislature in its wisdom has not specified a period of 

limitation. On proper analysis of various judgments of the Apex Court and the 

other courts, the ratio which clearly emerges is that all those cases where the 

legislature has not specified any statutory time limit, the claim has to be filed 

within reasonable time. In afore-mentioned judgments of the Apex Court 

particularly in the case of Corporation Bank (Supra) the Supreme Court 

observed that Act in which no statutory limitation has been prescribed that does 

not mean that claim petition can be entertained anytime. The ratio of the judgment 

is that the claim ought to be made within reasonable period. What is the reasonable 

time to lay a claim depends upon the facts of each case. In the legislative wisdom, 

three years period has been prescribed to lay a claim for money. The court 

observed that the period of three years is the reasonable period to raise a claim 

in a matter of this nature. The claim of the petitioner is in the nature of a money 
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claim and on the analogy of the Corporation Bank (Supra) the claim ought to 

have been filed within the statutory limit for filing such claims by way of civil 

suits, i.e., three years. In the Corporation Bank's (Supra) case their Lordships of the 

Supreme Court examined the facts of the case in detail and thereafter observed that 

the claim involved in that case was essentially for money. In this view of the matter, the 

court observed that the period of three years is the reasonable time to raise a claim in 

a matter of this nature. This is also in consonance with the provisions of the Limitation 

Act.”        (Emphasis supplied) 

c) That the attention of the Commission is also brought towards the judgment of the Hon’ble 

Supreme Court in State of Tripura and Ors. vs. Arabinda Chakraborty and Ors. [2014 

AIR (SC) 3570], holding as under:- 

“11. In our opinion, the suit was hopelessly barred by law of limitation. Simply 

by making a representation, when there is no statutory provision or there is no 

statutory appeal provided, the period of limitation would not get extended. The law 

does not permit extension of period of limitation by mere filing of a representation. A 

person may go on making representations for years and in such an event the period of 

limitation would not commence from the date on which the last representation is 

decided. …” 

d) That even otherwise, the present Petition is not maintainable in light of the legal maxim 

“vigilantibus non dormant ibus jura subvenient” i.e the law helps those who are vigilant and 

not those who sleep over their rights. It is humbly submitted that in case the Petitioner is 

allowed to approach the Commission after a lapse of about 4 years from the date on which 

the cause of action has arisen, in such a situation, there would be no end to litigation and 

the entire purpose of the law would be defeated, as people would belatedly keep filing 

such petitions even after expiry of a number of years. Therefore, the present petition is 

liable to be dismissed on the sole ground of delay and laches.  

e) That the present petition is also not maintainable in view of the Article 14 titled ‘Disputes 

and Arbitration’ of the Power Purchase Agreement (PPA) dated 23.06.2015 between the 

Petitioner and the Respondent herein. The relevant clauses of Article 14 are reproduced 

below for ready reference: 

“14.1 Both the parties shall comply with the provisions of this Agreement and 

discharge the respective obligations. In the event of disagreement and if the issue is 

unresolved, a meeting shall be held between the authorised representative of the IPP 
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and HPPC to resolve the issue. In case the issue is still unresolved, provisions of this 

clause shall apply. 

14.2 In the event of such differences or disputes, between the parties, either party may 

by written notice of 30 days to the other party request to the other party for resolution 

of dispute through arbitration as per The Electricity Act, 2003.” 

It is submitted that neither any meeting has been convened in terms of Article 14.1 and 

nor the arbitration clause has been invoked in by the Petitioner. Thus, the present 

application is not maintainable being pre-mature, in the light of the Arbitration agreement 

subsisting between the parties. 

Hence, the present petition is liable to be dismissed at the threshold being non-

maintainable. 

f) That the Petitioner is seeking reimbursement of the amount deposited for the construction 

of the evacuation lines. The claim of such amount is contrary to the provisions, terms and 

conditions of the Notice Inviting Tender (NIT) as well as the applicable Regulations of this 

Commission. It is the case of the Respondent that the Petitioner, at the time of the 

submission of the bid, has unconditionally accepted each and every term of the NIT and 

now, the Petitioner cannot to be permitted to take a stand contrary to the terms and 

conditions therein. The relevant provisions are reproduced below:- 

“2.7 Grid Connectivity 

2.7.1 The grid connectivity and associated evacuation facilities from the solar power 

plan substation/ switchyard to distribution/ transmission system “feed in substation” will 

be provided in accordance with the CERC/ SERC Regulations as amended from time 

to time. 

2.7.2. The responsibility of getting connectivity with the transmission system owned by 

the Discom/STU will lie with the Project Developer. For the projects located outside the 

State of Haryana, the entire cost of transmission including the cost of construction of 

line, wheeling charges, losses etc. upto Haryana periphery will be borne by the Project 

Developer. For the projects located within Haryana, the provision of Grid connectivity & 

Wheeling charges shall be governed by HERC (Terms and Conditions for 

determination of Tariff from Renewable Energy Sources, Renewable Purchase 

Obligation and Renewable Energy Certificate) Regulations, 2010 as amended from 

time to time. 
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2.7.3. Seller(s) shall be responsible for the Operation and maintenance of dedicated 

transmission line up to the point of connectivity. Such arrangement shall be as per the 

regulations specified by the Appropriate Commission as amended from time to time. 

2.7.4. Construction and operation/ maintenance of evacuation system associated with 

plants shall be the responsibility of generating company. 

2.7.5 The Interconnection/ Metering Point shall be located at the substation of 

Transco/ DISCOM, and generating company shall bear the cost of construction of 

interconnection/ metering facilities.”                  (Emphasis Supplied) 

Thus, it had been clearly mentioned in the NIT as well as the revised NIT that the 

generating company i.e. the Petitioner herein would be solely responsible for the 

construction of the evacuation system.  

g) That further insofar as the reliance of the Petitioner on the RE Regulations, 2017 is 

concerned, it is submitted that the dispute relates to the time when the RE Regulations, 

2017 were yet to be notified. Further, as per Clause 2.7.2 reproduced above, it has been 

specifically mentioned that RE Regulations, 2010 as amended from time to time would be 

applicable. It is further submitted that the third amendment to the RE Regulations, 2010, 

which was notified on 15.07.2014 postulates that the Generator is to pay the cost of 

construction of the transmission line up to a distance of 10 Km. The relevant provisions of 

the said Regulations is reproduced as under: 

“4.0. The following proviso shall be inserted below Regulation 72 (2): 

Provided that the RE Project Developers shall have the option to pay of the actual cost of 

construction of transmission line (as on date of commissioning) up to a distance of 10 KM 

from the interconnection point to HVPNL / Discoms, as the case may be, in full or twelve 

equal monthly instalments without any interest cost if the re – payment is made in a 

staggered manner over a period of 12 months and in the intervening period 

HVPNL/Discoms shall continue to deduct 2% of the energy fed into the grid by the RE 

Generator. Once the entire amount has been paid off, levy of wheeling charges @ 2% 

shall be discontinued. This shall be applicable to the RE Projects already commissioned 

as well as the future projects. However, those who do not opt for this option shall continue 

to pay 2% of energy fed by them into the grid as wheeling charge.” 

h) That it is the case of the Answering Respondent that the fourth amendment to the RE 

Regulations, 2010 was notified on 12.08.2015, after the PPA between the parties was 
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entered into i.e. after 23.06.2015. Accordingly, the rights and obligations of the parties 

under PPA are to be governed as per the third amendment to RE Regulations, 2010. It is 

submitted that due to the operation of the third amendment at the time of the inviting of the 

tender as well as at the time of signing of the PPA, the Petitioner ought to have factored 

into account the cost of construction of the transmission line and its responsibility to 

construct at its own cost the evacuation line. The Petitioner ought to have taken into 

consideration such amount at the time of agreeing on tariff @ Rs.6.44/- Kwh. Further, at 

the time of submission of the bid, the following has been mentioned by the Petitioner at 

point 6 of the Covering Letter: 

 “6. Familiarity with Relevant Indian Laws & Regulations 

We confirm that we have studies the provision of the relevant Indian law and 

regulations as required to enable us to submit this Bid and execute the NIT 

Documents, in event of our selection as Successful Bidder. We further undertake and 

agree that all such factors have been fully examined and considered while submitting 

the Bid.” 

Thus, in view of the specific undertaking at the time of submission of the Bids, at this 

stage, the Petitioner cannot be permitted to take benefit of the RE Regulations, 2017. 

i) That as per Clause 2.7.4. of the said NIT No. 51/CE/HPPCL/LTP, the construction and 

operation/ maintenance of evacuation system associated with plants shall be the 

responsibility of generating company i.e. the Petitioner herein. Further, Clause 2.7 of PPA 

has specifically mentioned that construction of transmission line is responsibility of the 

seller. The said clause is reproduced as under:  

“2.7 Grid Connectivity 

2.7.1 The grid connectivity and associated evacuation facilities from the solar power plan 

substation/ switchyard to distribution/ transmission system “feed in substation” will be 

provided in accordance with the CERC/ SERC Regulations as amended from time to time. 

2.7.2. The responsibility of getting connectivity with the transmission system owned by the 

Discom/STU will lie with the Project Developer. For the projects located outside the State 

of Haryana, the entire cost of transmission including the cost of construction of line, 

wheeling charges, losses etc. upto Haryana periphery will be borne by the Project 

Developer. For the projects located within Haryana, the provision of Grid connectivity & 

Wheeling charges shall be governed by HERC (Terms and Conditions for determination of 
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Tariff from Renewable Energy Sources, Renewable Purchase Obligation and Renewable 

Energy Certificate) Regulations, 2010 as amended from time to time. 

2.7.3. Seller(s) shall be responsible for the Operation and maintenance of dedicated 

transmission line up to the point of connectivity. Such arrangement shall be as per the 

regulations specified by the Appropriate Commission as amended from time to time. 

2.7.4. Construction and operation/ maintenance of evacuation system associated with 

plants shall be the responsibility of generating company. 

2.7.5 The Interconnection/ Metering Point shall be located at the substation of Transco/ 

DISCOM, and generating company shall bear the cost of construction of interconnection/ 

metering facilities.”                  (Emphasis Supplied) 

Thus, on the conjoint reading of the PPA and the NIT it can be clearly seen that the cost 

for the construction of the evacuation system and transmission line is to be borne by the 

Petitioner.  

The terms of NIT embarks responsibility of grid connection and                                                    

associated evacuation facility in accordance with CERC/HERC regulations.  The above 

intents was further strengthen by the provision of the clause 2.7 of NIT which  provides 

that Seller(s) shall be responsible for the operation and maintenance of dedicated 

transmission line up to the point of connectivity. Such arrangement shall be as per the 

Regulations specified by the Appropriate Commission as amended from time to time. 

HERC Regulations, as applicable in this case, clearly stipulate that line to be constructed 

by the developer.  Clause 2.7 of NIT read with HERC regulation make it clear that 

transmission line upto substation delivery point is to be construct by the seller. 

j) That it is denied that only the termination facility for the interconnecting transmission line 

of the Discoms was to be provided by the Petitioner at the Project Switchyard. It is further 

denied that the Petitioner was responsible to provide the facility to evacuate power at the 

switchyard of generation facility and nothing beyond this. It is further denied that the power 

evacuation line was laid by the Respondent from the delivery point. It is submitted that as 

clearly laid down in Clause 2.7.4 of the NIT- construction and operation/ maintenance of 

evacuation system associated with plants shall be the responsibility of the generating 

company. 

k) That insofar as Clause 8.2 of the PPA is concerned, the same is only limited to the 

‘maintenance’ of the evacuation system. It is reiterated that the responsibility of 

construction of the evacuation line i.e. the total cost of construction was to be paid by the 

Petitioner herein. 



 
 

 

15 
 
 

 

l) That the dispute with respect to the cost of construction of evacuation line arose in the 

year 2016 when the RE Regulations, 2017 were yet to be notified. Even the demand 

raised by the Respondent is prior to the notification of the RE Regulations, 2017. RE 

Regulations, 2017 are not applicable to the instant case in any manner. Thus, the reliance 

of the Petitioner on such Regulations which very not in operation at the time when the 

dispute arose is misplaced. 

 

Rejoinder filed by the Petitioner 

5. The Petitioner filed its rejoinder to the reply filed by HPPC, on an affidavit dated 

16.12.2020, mainly reiterating the contents of the Petition. 

6. The Petitioner has submitted as under:- 

a) That the Respondent had floated Notice Inviting Tenders (NIT No. 51) for procurement of 

50 MW (+/- 10%) of Solar Power for Long Term from Grid Connected Solar PV Power 

Projects. The Petitioner participated in this NIT and a prolonged process of pre-bid 

conferences/clarifications ensued thereafter and a revised NIT was notified modifying the 

specific clauses of the NIT based on the discussions held with the prospective bidders. 

This was followed by submission of Technical & Financial Bids and evaluation of the bids.  

b) As per the revised NIT, responsibilities of the successful Generators and the Buyers were 

clearly spelt out. Some of the important provisions were, as under:- 

i) Definition of Delivery Point for Haryana based and outside Haryana based Generators 

was modified/clarified; 

ii) The responsibility of getting connectivity with the transmission system owned by the 

Discoms/STU was assigned to Project Developer; (Clause 2.7.2) 

iii) Construction and operation/maintenance of evacuation system associated with plant 

was assigned to Developer; (Clause 2.7.4) 

c) After a process of offers/counter offers, finally the offer of Petitioner was accepted for 20 

MW at a negotiated rate of Rs. 6.44/ kWh at the delivery point and a PPA was signed on 

23.06.2015. Clause 6.2 of the PPA provided for the Synchronization and Interconnection 

Facilities to be provided by the Petitioner i.e. ‘The Synchronization equipment at the 

generation facility, Step-up transformers/other stepping up equipment and fully equipped 

line bay in its switchyard’. Clause 7.1.1 (d) provided that the Developer will connect the 

Power Project switchyard with the interconnection of facility at the Delivery Point. Clause 

8.2 provided for the O&M of the evacuation system beyond the Delivery Point to be borne 
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by the Discom/Nigam. Further Clause 11.3 of PPA provided that in case Scheduled 

Delivery Date was delayed due to construction of transmission line by Government of 

Haryana, then no penalty will be imposed on the Developer.   

d) In line with Clause 2.7.2 of the NIT, connectivity to the project of the Petitioner was 

conveyed by Respondent through CE/Comml in Feb. 2016.  As per Clause 11.1 of PPA, 

the Petitioner was required to commission the plant within one year of signing of PPA i.e. 

June 2016. The Petitioner completed the erection work in May 2016 but the evacuation 

line had not been erected by the Respondent. In the absence of decision on erection of 

line and the delay being caused for evacuation of power, the Petitioner deposited the 

estimated cost of the line (under protest). 

e) Since the commissioning of the Power Project of the Petitioner in April 2017, the Petitioner 

has been constantly pursuing for refund of the cost of the line deposited by the Petitioner 

‘under protest’. In May 2019, the Respondent replied for the first time refusing to refund 

the amount and cause of action arose thereafter. The Petitioner sent a detailed reply to 

the Respondent vide letter dated 03.02.2020. 

f) The Commission vide 1st Amendment to HERC/23/2010 regulations dated 05.09.2011 

inserted Reg. 73 to the main Regulations which provided that the cost of first 10 KM length 

of line will be borne by Discom/STU against payment of wheeling charges @ 2% and read 

as under:- 

“73. Grid connectivity and wheeling charges.- (1) The State Transmission Utility or the 

transmission licensee other than STU or the distribution licensee, as the case may be, 

shall bear the cost of EHV / HV transmission line up to a distance of 10 KM from the 

interconnection point. In case the distance between the interconnection point and point 

of grid connectivity is more than 10 KMs then cost of the transmission line for the 

distance beyond the 10 KMs shall be shared equally between the renewable energy 

developer and the licensee. 

(2) Unless otherwise exempted by the Commission the wheeling charges shall be 

levied @ 2% of energy fed to the grid by the renewable energy developer in case the 

power is purchased by the distribution licensee. In all other cases wheeling charges or 

transmission charges, as the case may be, shall be levied at the rates determined by 

the Commission from time to time.” 

g) The HERC/23/2010 Regulations was modified by 3rd amendment of 15.07.2014 which 

allowed option to pay wheeling charges in installments. Finally, the Commission laid at 

rest the controversy on the cost of the evacuation line/levy of transmission charges by 4th 
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amendment of 12.08.2015 and consequential order dated 09.10.2015, which read as 

under, 

“73(2) The Wheeling Charges shall not be leviable on the Renewable Energy 

Generators from the date of notification of these Regulations, if the entire energy 

injected into the grid is purchased by the distribution licensee.”  

h) Thus, the reluctance of the Respondent to refund the cost of evacuation line upto 10 KMs 

is totally unlawful and against the applicable Regulations.  

i) The objection of the Respondent that the Petition is time barred, does not have teeth and 

as such is denied ab initio. The very fact that the cost of the power evacuation line was 

deposited ‘Under Protest’ just to remove hurdle in commissioning of the Project while 

keeping the dispute of cost pending for decision by the competent authority. The cause of 

action to seek intervention of the Commission arose only after refusal of the Respondent 

to refund the amount, deposited under protest, through letter dated 21.05.2019. The time 

limit, if any, has to be counted from this date onwards.  

j) The objection raised by the Respondent that the Petition is not maintainable in light of the 

legal maxim as the Petitioner was not vigilant, is self-contradictory and doesn’t stand the 

facts, as in the Petition it has been exhibited beyond any doubt that the Petitioner has 

been pursuing with the Respondent all through and even the controlling Regulations had 

been amended through 1st amendment in September 2011 and further clarified through 4th 

amendment dated 12.08.2015.  

k) The objection raised by the Respondent that the Petition is not maintainable in view of 

Article -14 of PPA, is unfounded as the intervention of the Commission is provided for 

under the EA-2003 in cases of non-adherence to the provisions under the Regulations. 

When the Commission had clearly provided in the controlling Regulations (HERC/23/2010 

Regulations) that the cost of transmission line up to 10 KMs is to be borne by 

Discom/STU, the Respondent’s refusal to refund the cost of transmission line, deposited 

by Petitioner ‘Under Protest’, was totally illegal.  Moreover, it is to be appreciated that the 

Dispute referred through this Petition is not a billing dispute as stipulated in Clause 5.4 of 

PPA for which remedy is given under Article-14 but a dispute on non-implementation of 

controlling Regulations.    

l) That the ‘delivery Point’ as per ‘Revised NIT’ was changed to the ‘generation switchyard 

for the generating stations within the State of Haryana’. Clause 2.7.1 read with 2.7.2 and 

2.7.4 of the Revised NIT made the issues very clear i.e.  
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(i) The grid connectivity and associated evacuation facility to be provided in accordance 

with CERC/SERC Regulations as amended from time to time. (2.7.1) 

(ii) The responsibility of Project Developers is to get connectivity with the transmission 

system. (2.7.2)   

(iii) The Project Developer was responsible for operation & maintenance of dedicated 

transmission line up to the point of connectivity i.e. the generating switchyard only and 

as per controlling Regulations amended from time to time. (2.7.3)  

(iv) The responsibility for construction and operation/maintenance of evacuation system 

associated with plant to be with generating company. (2.7.4) 

Once the ‘delivery point’ was shifted to the generation switchyard, the 

interconnection/metering point was automatically shifted to the generation switchyard and 

the generating company’s responsibility ended at the generation switchyard. Any 

transmission line/equipment required thereafter was the responsibility of the Buyer.  The 

fact remains that the main metering for the energy sold to the Respondent is done from 

the meters installed at the delivery point at the Petitioner’s generation switchyard. Once 

the power is delivered to the Respondent at the generation switchyard, any evacuation 

facility thereafter is to be laid by and at the cost of the Respondent.   

m) That the Respondent is totally ignoring the fact about the tariff quoted by the Petitioner in 

its offer and that negotiated by Respondent through counter offer were later on changed 

as per Hon’ble APTEL order of 09.03.2018 and consequential order of Commission dated 

10.01.2019. Hence any costing done by the Petitioner was changed due to this order and 

the parties have to adhere to the terms of the Revised NIT read with controlling 

Regulations as amended from time to time and the tariff approved by the Commission.  

From the peculiar facts/development of this case, it would be totally incorrect to talk of the 

factored in costs at the time of bidding.  

 

Proceedings in the Case 

7. The case was heard on 19.01.2021, through Video conferencing, as scheduled, in view of 

COVID-19 pandemic. The Respondent as well as the Petitioner has already filed their 

written submissions/rejoinder. 

Commission’s Analysis and Order 

8. The Commission, after hearing the rival contentions and documents placed on record by 

the parties, observes that the only issues for consideration before it is that who shall bear 
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the cost of power evacuation line from the generation switchyard to 33 kV Substation. In 

order to examine the issue, the Commission perused the following relevant milestones:- 

i) Notice Inviting Tender (NIT), issued     : 16.04.2014 

ii) Pre-bid conference       : 05.05.2014 

iii) Date of submission of final bid     : 22.08.2014 

iv) PPA execution       : 23.06.2015 

v) Notification of HERC RE (Third Amendment) Regulations, 2010 : 15.07.2014  

vi) Notification of HERC RE (Fourth Amendment) Regulations, 2010 : 12.08.2015  

 

The abovementioned timelines clearly exhibits that the Regulations occupying the field on 

the date of execution of PPA between the Petitioner and the Respondent was HERC RE 

(Third Amendment) Regulations, 2010, which addresses the issue under consideration as 

under:- 

“73. Grid connectivity and wheeling charges.- (1) The State Transmission Utility or the 

transmission licensee other than STU or the distribution licensee, as the case may be, 

shall bear the cost of EHV / HV transmission line up to a distance of 10 KM from the 

interconnection point. In case the distance between the interconnection point and point of 

grid connectivity is more than 10 KMs then cost of the transmission line for the distance 

beyond the 10 KMs shall be shared equally between the renewable energy developer and 

the licensee. 

(2) Unless otherwise exempted by the Commission the wheeling charges shall be levied 

@ 2% of energy fed to the grid by the renewable energy developer in case the power is 

purchased by the distribution licensee. In all other cases wheeling charges or transmission 

charges, as the case may be, shall be levied at the rates determined by the Commission 

from time to time. 

Provided that the RE Project Developers shall have the option to pay of the actual cost of 

construction of transmission line (as on date of commissioning) up to a distance of 10 KM 

from the interconnection point to HVPNL / Discoms, as the case may be, in full or twelve 

equal monthly installments without any interest cost if the re – payment is made in a 

staggered manner over a period of 12 months and in the intervening period 

HVPNL/Discoms shall continue to deduct 2% of the energy fed into the grid by the RE 

Generator. Once the entire amount has been paid off, levy of wheeling charges @ 2% 

shall be discontinued. This shall be applicable to the RE Projects already commissioned 
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as well as the future projects. However, those who do not opt for this option shall continue 

to pay 2% of energy fed by them into the grid as wheeling charge.” 

From the examination of the abovementioned provision in HERC RE Regulations, 2010, it 

is abundantly clear that in case the cost of Transmission line upto a distance of 10 KM 

from the interconnection point is borne by Transco/Discom, then the RE Project Developer 

shall have to pay 2% of the energy fed by them into the grid as wheeling charges. 

Alternatively, the RE Project Developer has the option to pay of the actual cost of 

construction of transmission line up to a distance of 10 KM from the interconnection point 

to HVPNL / Discoms, without having to pay wheeling charges. 

The DISCOMs could not have entered into any contract, in violation of the provisions of 

the Commission’s Regulations. Accordingly, Clause 2.7.2 of the NIT dated 16.04.2014 has 

specifically mentioned that RE Regulations, 2010 as amended from time to time would be 

applicable. The relevant provisions of NIT issued by HPPC dated 16.04.2014, are 

reproduced hereunder:- 

“2.7 Grid Connectivity 

2.7.1 The grid connectivity and associated evacuation facilities from the solar power plan 

substation/ switchyard to distribution/ transmission system “feed in substation” will be 

provided in accordance with the CERC/ SERC Regulations as amended from time to time. 

2.7.2. The responsibility of getting connectivity with the transmission system owned by the 

Discom/STU will lie with the Project Developer. For the projects located outside the State 

of Haryana, the entire cost of transmission including the cost of construction of line, 

wheeling charges, losses etc. upto Haryana periphery will be borne by the Project 

Developer. For the projects located within Haryana, the provision of Grid connectivity & 

Wheeling charges shall be governed by HERC (Terms and Conditions for determination of 

Tariff from Renewable Energy Sources, Renewable Purchase Obligation and Renewable 

Energy Certificate) Regulations, 2010 as amended from time to time. 

2.7.3. Seller(s) shall be responsible for the Operation and maintenance of dedicated 

transmission line up to the point of connectivity. Such arrangement shall be as per the 

regulations specified by the Appropriate Commission as amended from time to time. 

2.7.4. Construction and operation/ maintenance of evacuation system associated with 

plants shall be the responsibility of generating company. 
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2.7.5 The Interconnection/ Metering Point shall be located at the substation of Transco/ 

DISCOM, and generating company shall bear the cost of construction of interconnection/ 

metering facilities.”                   

 

The PPA between the parties was entered into on 23.06.2015. Accordingly, the 

Regulations occupying the field on the date of entering into legally enforceable agreement, 

governs rights and obligations of the parties under PPA and which in the present case is 

HERC RE (Third Amendment) Regulations, 2010 and not HERC RE (Fourth Amendment) 

Regulations, 2010, notified on 12.08.2015 i.e. after the date of execution of PPA. 

Therefore, the Commission is of the considered view that the provisions of fourth 

amendment of HERC RE Regulations, 2010 notified on 12.08.2015, is not relevant in the 

present case. 

The Commission observes that nothing contrary can be drawn from the provisions 

contained in the duly executed PPA between both the parties as Clause 6.2 of the PPA 

specifically provides as under:- 

“Clause 6.2 Synchronization and Interconnection Facilities: 

6.2.1 The synchronization equipment will be installed by the IPP at its generation 

facility at its own cost. The IPP shall synchronize its system with the Nigam’s system only 

after the grant of approval of synchronization scheme. IPP shall, immediately after each 

synchronization/tripping of generator, inform the grid substation to which the plant is 

electrically connected. 

The Company shall provide step up transformers/other stepping up equipment i.e. Grid Tie 

Inverter, panels, kiosks, protection & metering equipment at the generation facility and 

fully equipped line bay(s) in its switchyard for termination of interconnecting transmission 

line(s) of the DISCOM. Company shall also provide proper & reliable communication 

between the generation facility & Grid substation of Nigam/Discom/ STU, to ensure better 

data transfer, the cost of these works will be borne by the Company.” 

 

In view of the above, the Commission is of the considered view that cost of 

evacuation line up to the sub-station of the Transco/Discom was required to borne 

by the Petitioner. Accordingly, the prayer of the Petitioner seeking refund the 

amount of Rs.1,52,03,359/- paid to the Respondent towards cost of the 33 kV power 

evacuation line from the generation switchyard to 33 kV Substation, Siwani, is 

rejected, being devoid of merit. 
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This order is signed, dated and issued by the Haryana Electricity Regulatory Commission 

on 22.01.2021. 

 

Date:  22.01.2021 (Naresh Sardana) (Pravindra Singh Chauhan) 
Place: Panchkula Member Member 
 


