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documents submission by vendor will be to vendor’s account and all such charges will
be recovered from any of the available vendor bills with BHEL.

Packaging and dispatch: The Seller shall package the goods safely and carefully and
pack them suitably in all respects considering the peculiarity of the material for normal
safe transport by Sea/ Air / Rail/ Road to its destination suitably protected against loss,
damage, corrosion in transit and the effect of tropical salt laden atmosphere. The
packages shall be provided with fixtures/ hooks and sling marks as may be required for
easy and safe handling. If any consignment needs special handling instruction, the
same shall be clearly marked with standard symbols / instructions. Hazardous material
should be notified as such and their packing, transportation and other protection must
conform to relevant regulations.

The packing, shipping, storage and processing of the goods must comply with the
prevailing legislation and regulations concerning safety, the environment and working
conditions. Any Imported/Physical Exports items packed with raw/ solid wood packing
material should be treated as per ISPM — 15 (fumigation) and accompanied by
Phytosanitory / Fumigation certificate. If safety information sheets (MSDS — Material
Safety Data Sheet) exist for an item or the packaging, vendor must provide this
information without fail along with the consignment.

Each package must be marked with Consignee name, Purchase order number, Package
number, Gross weight and net weight, dimensions (L x B x H) and Seller’'s name.
Packing list of goods inside each package with PO item number and quantity must also
be fixed securely outside the box to indicate the contents of each box. Total number of
packages in the consignment must also be indicated in the packing list.

Separate packing & identification of items should be as follows.

(@) Main Scope - All items must be tagged with part no. & item description.

(b) Commissioning accessories/spares - All items must be tagged with part no. & item
description.

(c) Mandatory spares - All items must be tagged with part no. & item description.

Nevertheless, vendor shall adhere to dispatch & packing instructions issued by BHEL at
the time of dispatch. Approximate Package Dimension shall be indicated in
Offer/Quotation L (ft) x ___ B (ft) x ___H (ft). Any Over Dimensional Consignment
(ODC) in any consignment dimension ___ 40 L (ft) x __8 B (ft) x __8_H (ft) the same
shall be indicated in offer.

Assignment of Rights & Obligations; Subcontracting: Vendor is not permitted to
subcontract the delivery or any part thereof to third party or to assign the rights and

obligations resulting from this agreement in whole or in part to third parties without
prior written permission from BHEL. Any permission or approval given by the BHEL
shall, however, not absolve the vendor of the responsibility of his obligations under the
Contract.

Progress report: Vendor shall render such report as to the progress of work and in such
form as may be called for by the concerned purchase officer from time to time. The
submission and acceptance of such reports shall not prejudice the rights of BHEL in any
manner.
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Non-disclosure and Information Obligations: Vendor shall provide with all necessary
information pertaining to the goods as it could be of importance to BHEL. Vendor shall
not reveal any specified confidential information that may be divulged by BHEL to
Vendor’s employees not involved with the tender/ contract & its execution and
delivery or to third parties, unless BHEL has agreed to this in writing beforehand.
Vendor shall not be entitled to use the BHEL name in advertisements and other
commercial publications without prior written permission from BHEL.

Cancellation /Termination of contract: BHEL shall have the right to completely or
partially terminate the agreement by means of written notice to that effect.
Termination of the Contract, for whatever reason, shall be without prejudice to the
rights of the parties accrued under the Contract up to the time of termination.

BHEL shall have the right to cancel/foreclose the Order/ Contract, wholly or in part, in
case it is constrained to do so on account of any decline, diminution, curtailment or
stoppage of the business.

Risk Purchase Clause: In case of failure of supplier, BHEL at its discretion may make
purchase of the materials / services not supplied / rendered in time at the RISK & COST
of the supplier. Under such situation, the supplier who fails to supply the goods in time
shall be wholly liable to make good to BHEL any loss due to risk purchase.

In case of items demanding services at site like erection and commissioning, vendor
should send his servicemen/representatives within 7 days from the service call. In case
a vendor fails to attend to the service call, BHEL at its discretion may also make
arrangements to attend such service by other parties at the RISK & COST of the
supplier. Under such situation the supplier who fails to attend the service shall be
wholly liable to make good to BHEL any loss due to risk purchase/service including
additional handling charges due to the change.

Shortages: In the event of shortage on receipt of goods and/or on opening of packages
at site, all such shortages, caused by supplier’s act or omission, shall be made good at
free of cost within a reasonable time that BHEL may allow from such intimation.

Transit Damages: In the event of receipt of goods in damaged condition or having
found them so upon opening of packages at site, supplier shall make good of all such
damages within a reasonable time from such intimation by BHEL. /n case BHEL raises an
insurance claim, the cost of material limited to insurance settled amount less handling
charges will be reimbursed to supplier.

Remedial work: Notwithstanding any previous test or certification, BHEL may instruct
the vendor to remove and replace materials/goods or remove and re-execute
works/services which are not in accordance with the purchase order. Similarly, BHEL
may ask the vendor to supply materials or to execute any services which are urgently
required for any safety reasons, whether arising out of or because of an accident,
unforeseeable event or otherwise. In such an event, Vendor shall provide such services
within a reasonable time as specified by BHEL.

Indemnity Clause: Vendor shall comply with all applicable safety regulations and take
care for the safety of all persons involved. Vendor is fully responsible for the safety of
its personnel or that of his subcontractor’'s men / property, during execution of the
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Purchase Order and related services. All statutory payments including PF, ESI or other
related charges have to be borne by the vendor. Vendor is fully responsible for
ensuring that all legal compliances are followed in course of such employment.

Product Information, Drawings and Documents: All specified drawings, technical
documents or other technical information received by Vendor from BHEL or vice versa
shall not, without the consent of the other party, be used for any other purpose than
that for which they were provided. They may not, without the consent of the Disclosing
party, otherwise be used or copied, reproduced, transmitted or communicated to third
parties. All information and data contained in general product documentation,
whether in electronic or any other form, are binding only to the extent that they are by
reference expressly included in the contract.

Vendor, as per agreed date/s but not later than the date of delivery, provide free of
charge information and drawings which are necessary to permit and enable BHEL to
erect, commission, operate and maintain the product. Such information and drawings
shall be supplied in as many numbers of copies as may be agreed upon.

All intellectual properties, including designs, drawings and product information etc.
exchanged during the formation and execution of the Contract shall continue to be the
property of the disclosing party.

Intellectual Property Rights, Licenses: If any Patent, design, Trade mark or any other
intellectual property rights apply to the delivery (goods/related service) or
accompanying documentation shall be the exclusive property of the Vendor and BHEL
shall be entitled to the legal use thereof free of charge by means of a nonexclusive,
worldwide, perpetual license. All intellectual property rights that arise during the
execution of the Purchase Order/ contract for delivery by vendor and/or by its
employees or third parties involved by the vendor for performance of the agreement
shall belong to BHEL. Vendor shall perform everything necessary to obtain or establish
the above mentioned rights. The Vendor guarantees that the delivery does not
infringe on any of the intellectual property rights of third parties. The Vendor shall do
everything necessary to obtain or establish the alternate acceptable arrangement
pending resolution of any (alleged) claims by third parties. The Vendor shall indemnify
BHEL against any (alleged) claims by third parties in this regard and shall reimburse
BHEL for any damages suffered as a result thereof.

Force Majeure: Notwithstanding anything contained in the purchase order or any
other document relevant thereto, neither party shall be liable for any failure or delay in
performance to the extent said failures or delays are caused by the “Act of God” and
occurring without its fault or negligence, provided that, force majeure will apply only if
the failure to perform could not be avoided by the exercise of due care and vendor
doing everything reasonably possible to resume its performance.

A party affected by an event of force majeure which may include fire, tempest, floods,
earthquake, riot, war, damage by aircraft etc., shall give the other party written notice,
with full details as soon as possible and in any event not later than seven (7) calendar
days of the occurrence of the cause relied upon. If force majeure applies, dates by
which performance obligations are scheduled to be met will be extended for a period
of time equal to the time lost due to any delay so caused.
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Notwithstanding above provisions, in an event of Force Majeure, BHEL reserves for
itself the right to cancel the order/ contract, wholly or partly, in order to meet the
overall project schedule and make alternative arrangements for completion of
deliveries and other schedules.

Warranty:

Wherever required, and so provided in the specifications/ Purchaser Order, the Seller
shall ensure that the goods supplied shall comply with the specifications laid down, for
materials, workmanship and performance.

If the vendor fails to take proper corrective action to repair/replace defects
satisfactorily within a reasonable period, Purchaser shall be free to take corrective
action as may be deemed necessary at Vendor’s Risk and Cost after giving notice to
Vendor, including arranging supply of goods from elsewhere at sole risk and cost of
Vendor.

Unless otherwise specified in SCC, warranty period shall be applicable for a period of
24 months from the date of delivery of goods or 18 months from the date of
commissioning of goods, whichever is earlier. The warranty period as described above
shall apply afresh to replaced, repaired or re-executed parts of a delivery. Unless
otherwise specifically provided in the Purchase Order, Vendor’s liability shall be co
terminus with the expiration of the applicable warranty period.

Limitation of Liability: Vendor’s liability towards this contract is limited to a maximum
of 100% of the contract value and consequential damages are excluded. However, the
limits of liability will have no effect in cases of criminal negligence or willful
misconduct.

The total liability of Vendor for all claims arising out of or relating to the performance
or breach of the Contract or use of any Products or Services or any order shall not
exceed the total Contract price.

Liability during Warranty: Vendor shall arrange replacement / repair of all the
defective materials / services under its obligation during the warranty period. The
rejected goods shall be taken away by vendor and replaced / repaired. In the event of
the vendor’s failure to comply, BHEL may take appropriate action including disposal of
rejections and replenishment by any other sources at the cost and risk of the vendor.
In case, defects attributable to vendor are detected during Warranty period or where
the commissioning call is issued within the warranty period, vendor shall be
responsible for replacement/ repair of the goods as required by BHEL at vendor’s cost
even after expiry of warranty period.

Further if the equipment or any part thereof cannot be used by reason of such defect
and/or making good of such defect, the warranty period of the equipment or such part,
as the case may be, shall be extended by a period equal to the period during which the
equipment or such part cannot be used by BHEL because of any of the aforesaid
reasons. Upon correction of the defects in the facilities or any part thereof by
repair/replacement, such repair/replacement shall have the warranty period for a
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period of twelve (12) months from the time such replacement/repair of the equipment
or any part thereof has been completed.

Liability after warranty period: At the end of the warranty, the Vendor’s liability ceases
except for latent defects. For the purpose of this clause, latent defects shall be the
defects inherently lying within the material or arising out of design deficiency which do
not manifest themselves during the warranty Period, but later. The Contractor’s
liability for latent defects warranty for the equipment including spares shall be limited
to a period of six months from the end of the warranty period of the respective
equipment including spares or first time commissioning, whichever is later but not later
than one (01) year from the date of expiry of warranty period.

Compliance with Laws: Vendor shall, in performing the contract, comply with all
applicable laws. The vendor shall make all remittances, give all notices, pay all taxes,
duties and fees, and obtain all permits, licenses and approvals, as required by the laws
in relation to the execution and completion of the contract and for remedying of any
defects; and the Contractor shall indemnify and hold BHEL harmless against and from
the consequences of any failure to do so.

Settlement of Disputes: Except as otherwise specifically provided in the Purchase
Order, decision of BHEL shall be binding on the vendor with respect to all questions
relating to the interpretation or meaning of the terms and conditions and instructions
herein before mentioned and as to the completion of supplies/work/services, other
guestions, claim, right, matter or things whatsoever in any way arising out of or
relating to the contract, instructions, orders or these conditions or otherwise
concerning the supply or the execution or failure to execute the order, whether arising
during the schedule of supply/work or after the completion or abandonment thereof.
Any disputes or differences among the parties shall to the extent possible be settled
amicably between the parties thereto, failing which the disputed issues shall be settled
through arbitration. Vendor shall continue to perform the contract, pending settlement
of dispute(s).

Arbitration Clause in case of Contract with vendors other than Public Sector

Enterprise (PSE) or a Government Department:

ARBITRATION & CONCILIATION

The parties shall attempt to settle any disputes or difference arising out of the
formation, breach, termination, validity or execution of the Contract; or, the respective
rights and liabilities of the parties; or, in relation to interpretation of any provision of
the Contract; or, in any manner touching upon the Contract, or in connection with this
contract through friendly discussions. In case no amicable settlement can be reached
between the parties through such discussions, in respect of any dispute; then, either
Party may, by a notice in writing to the other Party refer such dispute or difference to
the sole arbitration of an arbitrator appointed by Head of the BHEL-EDN. Such Sole
Arbitrator appointed, shall conduct the arbitration in English language.

The Arbitrator shall pass a reasoned award and the award of the Arbitration shall be
final and binding upon the Parties.
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Subject as aforesaid, the provisions of Arbitration and Conciliation Act 1996 (India) or
statutory modifications or re-enactments thereof and the rules made thereunder and
for the time being in force shall apply to the arbitration proceedings under this clause.
The seat of arbitration shall be Bangalore. The cost of arbitration shall be borne as
decided by the Arbitrator upon him entering the reference. Subject to the Arbitration
Clause as above, the Courts at Bangalore alone shall have exclusive jurisdiction over
any matter arising out of or in connection with this Contract.

Notwithstanding the existence or any dispute or differences and/or reference for the
arbitration, the parties shall proceed with and continue without hindrance the
performance of its obligations under this Contract with due diligence and efficiency in a
professional manner except where the Contract has been terminated by either Party in
terms of this Contract.

Arbitration Clause in case of Contract with a Public Sector Enterprise (PSE) or a

Government Department:

In the event of any dispute or difference relating to the interpretation and application
of the provisions of the Contract, such dispute or difference shall be referred by either
party for Arbitration to the Sole Arbitrator in the Department of Public Enterprises to
be nominated by the Secretary to the Government of India in-charge of the
Department of Public Enterprises. The Arbitration and Conciliation Act, 1996 shall not
be applicable to arbitration under this clause. The award of the Arbitrator shall be
binding upon the parties to the dispute, provided, however, any Party aggrieved by
such Award may make further reference for setting aside or revision of the Award to
the Law Secretary, Department of Legal Affairs, Ministry of Law and Justice,
Government of India. Upon such reference the dispute shall be decided by the Law
Secretary or the Special Secretary or Additional Secretary when so authorized by the
Law Secretary, whose decision shall bind the Parties hereto finally and conclusively.
The Parties to the dispute will share equally the cost of arbitration as intimated by the
Arbitrator.’

Applicable Laws and Jurisdiction of Courts: Prevailing Indian laws both substantive and
procedural, including modifications thereto, shall govern the Contract. Subject to the
conditions as aforesaid, the competent courts in Bangalore alone shall have jurisdiction
to consider over any matters touching upon this contract.

General Terms: That any non-exercise, forbearance or omission of any of the powers
conferred on BHEL and /or any of its authorities will not in any manner constitute
waiver of the conditions hereto contained in these presents.

That the headings used in this agreement are for convenience of reference only.

That all notices etc., to be given under the Purchase order shall be in writing, type
script or printed and if sent by registered post or by courier service to the address
given in this document shall be deemed to have been served on the date when in the
ordinary course, they would have been delivered to the addressee.
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1.0

3.0

6.0

7.0

Scope

This document describes the guidelines to be followed by BHEL for
conducting Reverse Auction (RA) for procurement of material/ works/
services. The RA shall follow the philosophy of English Reverse (No fies).

English Reverse (No ties) is a type of auction where the starting price and
bid decrement are announced before start of online reverse guction. The
interested bidders can thereupon start bidding in an iterative proeess
wherein the lowest bidder at any given moment can be displaced by an
even lower bid of a competing bidder, within a given fime frome. The
bidding is with reference to the current lowest bid in, the,reverse auction.
All bidders will see the current lowest quoted price _anddheir rank. The
term ‘No ties’ is used since more than one biddercannot'give an identical
price, at a given instant, during the reverse auction. Inkdther words, there
shall never be a tie in the bids.

Upfront declaration in NIT

Decision to go for RA would be taken before floating of the tender. In
case it is decided to go for RA, s@ame shall be declared upfront in NIT by
inserting the following clause:

“BHEL shall be resorting, fo“Réverse” Auction (RA) (Guidelines as available on
www.bhel.com) for this tender RA shall be conducted among the techno-
commercially qualified bidders.

Price bids of 4ll, techno-commercially qualified bidders shall be opened and
same shall be,considered for RA. In case any bidder(s) do(es) not participate in
online Revxerse Auction, their sealed envelope price bid along with applicable
loading,if any, shall be considered for ranking.”

Business,rules for RA

Modell/Annexure-l is attached.

Role of Service Provider

e Acknowledge the receipt of mandate from BHEL.

e Contact the bidders, provide business rules and train them, as
required.

e Get the process compliance form signed by all the participating
bidders before RA event.


http://www.bhel.com/
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10.0

10.1

10.2

10.3

11.0

11.2

e Conduct the event as per the contract and business rules.

e Submit the Login Reports, Results, History sheet and authorized final bid
from the bidders.

e To obtain price breakup from successful bidder and submit the same
to BHEL.

Reverse Auction Process

Reverse Auction will be conducted if two or more bidders_are techno-
commercially qualified. In case of two or three qualified bidders, there
shall be no elimination of H1 bidder (whose quote is highest in sealed
envelope price bid). In case of four qualified bidders, the Hiwbidder shall
be eliminated whereas in case of five qualified bidders, Hl,-& H2 bidders
shall be eliminated. However, in case of six or.more qudlified bidders are
available, RA would be conducted amongst first 506% of the bidders
arranged in the order of prices from lowest to highest. Number of bidders
eligible for participating in RA would berounded, off to next higher integer
value if number of qualified bidders is odd (eig. if 7 bids are qualified, then
RA will be conducted amongst lowest four bidders). However, there will
be no elimination of qualified bidders who are MSE or qualifying under
PPP-MII, Order 2017, irrespectivenof the number of bidders qualifying
techno-commercially.

In case of multiple HlLbidders, all’'H1 bidders (excluding MSEs and bidders
qualifying under PPP-MIL«Order2017) shall be removed provided minimum
two bidders remain in fray,else no H1 removal.

During RA, all bidders will see their rank and current L1 price on the screen.
Once the RA. is ‘done, the ranking status would be based on the last
quoted price ofythe bidder(s) irrespective of the quote received in RA or
sealed envelepe price bid.

Nokidder shall be allowed to lower its bid below the current L1 by more
than Sidecrements at one go.

Processing of case after RA
In case of splitting requirement, bidders who were removed from

participation in RA may also be considered for counter offer if the pre-
stated (NIT) numbers of suppliers do not accept the counter offer.
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13.0

13.2

13.3

13.4

Others

In case of enquiry through e-Procurement, the sealed electronic price bid
(e-bid) is to be freated as sealed envelope price bid.

BHEL will inform bidders the details of service provider who will provide
business rules, all necessary training and assistance  before
commencement of online bidding.

Bidders will be advised to read the ‘Business Rules’ indicating detailssof RA
event carefully, before reverse auction event.

== XXX---



	9-Guidelines for Reverse Auction - 2021 - Abridged

