7.3.5

In case, both the Main Meter and Check Meter are found to be beyond
permissible limit of error, both the meters shall be calibrated immediately and the
correction applicable to main meter shall be applied to the energy registered by
the Main Meter at the correct energy for the purpose of energy accounting /
billing for the actual period during which inaccurate measurements were made, if
such period can be determined or, if not readily determinable, shall be the shorter
of:

a) the period since immediately preceding test of the relevant Main meter, or

b) one hundred and eighty (180) days immediately preceding the test at which
the relevant Main Meter was determined to be defective or inaccurate.

7.4 Records:

Each Party shall keep complete and accurate records and all other data required
by each of them for the purposes of proper administration of this Agreement and
the operation of the Power Plant. Among such other records and data, the Power
Producer shall maintain an accurate and up-to-date operating log at the Power
Plant with records of:-

a) Fifteen (15) minutes logs of real and reactive power generation,
frequency, transformer tap position, bus voltage(s), Main Meter and Back up
Meter Readings and any other data mutually agreed;

b) any unusual conditions found during operation / inspections;

c) chart and printout of event loggers, if any, for system disturbances/ outages;

d) All the records will be preserved for a period of 36 months.
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Article 8: FORCE MAJEURE

8.1 Force Majeure Events:

9

b)

Neither Party shall be responsible or liable for or deemed in breach hereof because
of any delay or failure in the performance of its obligations hereunder (except for
obligations to pay money due prior to occurrence of Force Majeure events under
this Agreement) or failure to meet milestone dates due to any event or
circumstance (a "Force Majeure Event") beyond the reasonable control of the
Party experiencing such delay or failure, including the occurrence of any of the
following:

Definition of Force Majeure: A ‘Force Majeure’ (FM) would mean one or more of
the following acts, events or circumstances or a combination of acts, events or
circumstances or the consequence(s) thereof, that wholly or partly prevents or
unavoidably delays the performance by the Party [(Power Producer / Power
Procurer) (Affected Party)] of its obligations under the relevant Power Purchase
Agreement, but only if and to the extent that such events or circumstances are not
within the reasonable control, directly or indirectly, of the Affected Party and
could not have been avoided if the Affected Party had taken reasonable care or
complied with Prudent Utility Practices.

8.2 Categorisation of Force Majeure Events:

8.2.1 Natural force Majeure Event:

8.2.2

a)

b)

d)

Act of God, including, but not limited to lightning, drought, fire and explosion (to
the extent originating from a source external to the site),earthquake, volcanic
eruption, landslide, flood, cyclone, typhoon or tornado if it is declared / notified
by the competent state / central authority / agency (as applicable), or verified to
the satisfaction of Procurer;

radioactive contamination or ionising radiation originating from a source in India
or resulting from another Force Majeure Event mentioned above excluding
circumstances where the source or cause of contamination or radiation is brought
or has been brought into or near the Power Project by the Affected Party or those
employed or engaged by the Affected Party;

the discovery of geological conditions, toxic contamination or archaeological
remains on the Project land that could not reasonably have been expected to be
discovered through an inspection of the Project land; or

any event or circumstances of a nature analogous to any of the foregoing.

Non-Natural Force Majeure Event :

a)

any act of war (whether declared or undeclared), invasion, armed conflict or act of
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b)

d)

foreign enemy, blockade, embargo, revolution, riot, insurrection, terrorist or
military action;

nation/state-wide strike, lockout, boycotts or other industrial disputes which are
not directly and solely attributable to the actions of the Affected Party, but does
not include strike or labour unrest limited to the Affected Party or its contractors;
nationalisation or any compulsory acquisition by any Indian Governmental
Instrumentality/ State Government in national interest or expropriation of any
material Project assets or rights of the Generator, as a result of which the
Generator or its shareholders are deprived (wholly or partly) of their rights or
entitlements under the Power Purchase Agreement. Provided that such action does
not constitute remedies or sanctions lawfully exercised by the Procurer or any
other Government Authority as a result of any breach of any of the Applicable
Laws or the Applicable Permits by the Generator or the Generator related parties;
action of a Government Authority having Material Adverse Effect including but
not limited to change in law, only if consequences thereof cannot be dealt with
under and in accordance with the provisions of Article 9 of this PPA; any
unlawful or unauthorised or without jurisdiction revocation of, or delay in, or
refusal, or failure to renew or grant without valid cause, any Permits of the
Generator or any of the clearance, licence, authorization to be obtained by the
Contractors to perform their respective obligations under the relevant PPA and/or
the Project Documents; provided that such delay, modification, denial, refusal or
revocation did not result from the Generator’s or any Contractors inability or
failure to comply with any condition relating to grant, maintenance or renewal of
such Permits or clearance, licence, authorization, as the case may be.

8.3 Force Majeure Exclusions:

8.3.1 Force Majeure shall not include (i) any event or circumstance which is within the
reasonable control of the Parties and (ii) the following conditions, except to the extent
that they are consequences of an event of Force Majeure:

a)

b)
c)

d)
e)

f)

Unavailability, late delivery, or changes in cost of the plant, machinery,
equipment, materials, spare parts or consumables for the Power Project;
Delay in the performance of any contractor, sub-contractor or their agents;
Non-performance resulting from normal wear and tear typically experienced in
power generation materials and equipment;
Strikes at the facilities of the Affected Party;
Insufficiency of finances or funds or the agreement becoming onerous to perform;
and
Non-performance caused by, or connected with, the Affected Party’s:
i.  Negligent or intentional acts, errors or omissions;
ii.  Failure to comply with an Indian Law; or
iii.  Breach of, or default under this Agreement
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8.4
8.4.1

8.4.2

8.4.3

8.5
8.5.1

8.5.2

8.5.3

8.5.4

8.6

Notification of Force Majeure Event

The Affected Party shall give notice to the other Party of any event of Force Majeure
as soon as reasonably practicable, but not later than seven (7) days after the date on
which such Party knew or should reasonably have known of the commencement of the
event of Force Majeure.

If an event of Force Majeure results in a breakdown of communications rendering it
unreasonable to give notice within the applicable time limit specified herein, then the
Party claiming Force Majeure shall give such notice as soon as reasonably practicable
after reinstatement of communications, but not later than one (1) day after such
reinstatement.

Provided that such notice shall be a pre-condition to the Affected Party’s entitlement
to claim relief under the PPA. Such notice shall include full particulars of the event of
Force Majeure, its effects on the Party claiming relief and the remedial measures
proposed. The Affected Party shall give the other Party regular (and not less than
weekly) reports on the progress of those remedial measures and such other
information as the other Party may reasonably request about the Force Majeure Event.
The Affected Party shall give notice to the other Party of (i) the cessation of the
relevant event of Force Majeure; and (ii) the cessation of the effects of such event of
Force Majeure on the performance of its rights or obligations under the PPA, as soon
as practicable after becoming aware of each of these cessations.

Performance Excused

The Affected Party, to the extent rendered unable to perform its obligations or part of
the obligation thereof under the PPA as a consequence of the Force Majeure Event,
shall be excused from performance of the obligations, provided that the period shall
not exceed 180 (one hundred and eighty) Days from the date of issuance of the FM
Notice. The Parties may mutually agree to extend the period for which performance is
excused due to a Force Majeure Event.

For the time period, as mutually agreed by the Parties, during which the performance
shall be excused, the generator shall be entitled for a day to day extension of the
period provided for Financial Closure or Scheduled Commissioning Period or the PPA
period, as the case may be.

Provided always that a Party shall be excused from performance only to the extent
reasonably warranted by the Force Majeure Event.

Provided further that, nothing shall absolve the Affected Party from any payment
obligations accrued prior to the occurrence of the underlying Force Majeure Event.

No Liability for Other Losses:

Save as otherwise provided in these Guidelines, no Party shall be liable in any manner,
whatsoever, to the other Parties in respect of any Loss relating to or arising out of the
occurrence or existence of any Force Majeure Event.
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8.7

8.8

8.8.1

8.8.2

Resumption of Performance:

During the period that a Force Majeure Event is subsisting, the Affected Party shall, in
consultation with the other Parties, make all reasonable efforts to limit or mitigate the
effects of such Force Majeure Event on the performance of its obligations under the
PPA. The Affected Party shall also make efforts to resume performance of its
obligations under this Agreement as soon as possible and upon resumption, shall
notify other Parties of the same in writing. The other Parties shall afford all reasonable
assistance to the Affected Party in this regard.

Termination Due to Force Majeure Event:

Termination due to Natural Force Majeure Event:

a) If, prior to the completion of the 180 (one hundred and eighty) Day period (or any
extended period) for a Natural Force Majeure Event commencing from the date of
issuance of the Force Majeure Notice, the Parties are of the reasonable view that a
Natural Force Majeure Event is likely to continue beyond such 180 (one hundred
and eighty) Day period or any extended period agreed in pursuance of Article 8.5
(Performance Excused); or that it is uneconomic or impractical to restore the
affected Unit, then the Parties may mutually decide to terminate the PPA, and the
termination shall take effect from the date on which such decision is taken.

b) Without prejudice to the provisions of Article 8.8.1(a) above, the Affected Party
shall, after the expiry of the period of 180 (one hundred and eighty) Days or any
other mutually extended period, be entitled to forthwith terminate the PPA in its
sole discretion by issuing a notice to that effect.

c) On termination of the PPA pursuant to Article 8.8.1(b):

i.  no Termination Compensation shall be payable to the generator.
ii.  the Generator shall be eligible for undisputed payments under outstanding
Monthly Bill(s), before the occurrence of Force Majeure Event

Termination due to Non-Natural Force Majeure Event:

a) Upon occurrence of a Non-Natural Force Majeure Event, the Generator shall, at
its discretion, have the right to terminate the PPA forthwith after the completion
of the period of 180 (one hundred and eighty) Days from the date of the Force
Majeure Notice.

b) Notwithstanding anything in Article 8.6, on termination of the PPA pursuant to
Article 8.8.2(a):

i.  the Procurer shall pay to the Generator, ‘Force Majeure Termination
Compensation’ equivalent to the amount of the Debt Due and the 110%
(one hundred and ten per cent) of the Adjusted Equity, as defined in the
Article 10.3.4 of this PPA and takeover the Project assets.
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