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AGREEMENT FOR PROCUREMENT OF POWER'

THIS ACREEMENT is entered into on this the

20.....

BETWEEN

AND

2

WHIiREAS

(B)

(c)

(D)

day of.

[Cujarat Urja Vikas Nigam Ltd,l a company incorporated under the provisions of
the Conrpanies Act, 1956/2013, represented by its [Managing Director/Authorised
Personl and having its registered offices at.............. (hereinafier referred to as the

'oUtility" which expression shall, unless repugnant to the context or meaning
thereof, include its administrators, successors and assigns) of One Part:

LIMITED, a conrpany incorporated under the provisions of the
Companies Act, 195612013 represented by its [Managing Director/Authorised
Personl and having its registered otTice at...... , (hereinafter ref-erred to
as the "Supplier" which expression shall, unless repugnant to the context or
meaning thereof, include its successors and pennitted assi-qns and substitutes) of
the Other Part.

(A) The Utility had resolved to procure electricity for and on behalf of its four
subsidiary electricity distribution companies from a power generating station that
would dedicate a contracted capacity of *:r'* MW (at Delivery Point) for
production of electricity and supply thereof to the Utility on finance, own and
operate (the "FOO") basis, in accordance with the terms and conditions to be set
torth in an agreement for procurement of power to be entered into under and in
accordancc with the provisions of the Electricity Act, 2003.

The Utility had accordingly invited proposals by its Reque.st fbr Qualification
6ln1gd *:t" (the "Request for Qualification" or "RFQ") for short listing of
Bidders who offer to supply electricity from power generating station, and had
shortlisted certain Bidders including, inter alia, the selected bidder.

The Utility had prescribed the technical and commercial terms and conditions,
and invited bids in accordance with the Guidelines issued by the Central
Governnrent under Section 63 of the Act vide Notification No. ...... dated .......
(the "Requcsl for Proposals" or "RFP") fiom the Bidders shortlisted pursuant to
the RFQ for undertaking the Project.

After evaluation of the Bids received. the Utiliry had accepted the Bid of the
selected bidder and issued its Letter of Award No. . . . . . . .. dated
(hereinafter called the "LOA") to the selected bidder requiring, inter alia, the
execution of this Agreement fbr Procurement of Power within 30 (thirty) days of
the date of issue thereof.

(E) Ornitted

In pursuance of the LOA, the Parties have agreed to enter into this Agreemcnt for
Procurement of Power on the tenns and conditions set tbrlh hereinatier.
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NCIW, TffiRD,FO,RE, in coasideratto-n of the foregoiug and the rec:peorive covenaots

and agreoureilsr set forth iu thic .Agreement for Prmuremedt of Forrern the reeeipt and

sufffioiency of tuhic.h Is hereby aolurow,ledgod., and irnterdtrng to be legally bound horeby,
ttre Fartias 4gree a$ follgrr,sl
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ARTICLE I

DEFINITIONS AND INTERPRETATION

l.l. Definitions

The words and expressions beginning with capital letters and defined in this
Agreement (including those irr Article 26) shall, unless the context otherwise
requires, have the meaning ascribed theretcl herein, and the words and expressions
definc'd in the Schedules and used therein shall have the meaning ascribed thereto
in the Schedules.

1.2. Interpretation

1.2.1. In this Agreement, unless the context otherwise requires,

ref'erences to any legislation or any provision thereof shall include
anrendrnent or re-enactment or consolidation of such legislation or any
provision thereof so far as such amendment or re-enactment or
consolidation applies or is capable of applying to any transaction entered
into hereunder;

refercnces to laws of the State, laws of [ndia or Indian law or regulation
having the force of law shall include the [aws, acts, ordinances, rules,
regulations, bye laws or notifications which have the force of law in the

territory of lndia and as from time to time rnay be amended, modified,
supplemented, extended or re-enacted;

c references to a "person" :urd words denoting a natural person shall be

construed as a reference to any individual, firm, company, corporation.
society, trust, government, state or agency of a state or any association or
partnership (whether or not having separate legal personalify) of two or
more of the above and shall include successors and assigns;

the table of contents, headings or sub-headings in this Agreement are for
convenience of ret-erence only and shall not be used in, and shall not
aft'ect, the construction or interpretation of this Agreement;

the words "include" and "including" are to be construed without
limitation and shall be deerned to be followed by "without limitation' or
"but nol limited to" whether or not they are followed by such phrases;

ref'erences to "construction" or "building" include, unless the context
otherwise requires, investigation, design, engirreering, procurement,
delivery, transportation, installation, processing, fabrication, testing,
commissioning and other activities incidental to the construction, and
"construct" or "build" shall be construed accordingly;

ref'erences to "development" include, unless the context otherwise requires,
constnrction, rcnovation, refurbishing, augn-rentation. upgradation and other
activities incidental thereto, and "develop" shall be construedaccordingly;
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h any reference to any period of time shall mean a reference to that
according to Indian Standard Tinte;

any reference to "hour" shall rllean a period of 60 (sixty) minutes
commencing either on the hour or on the half hour of the clock, which by
way of illustration means 5.00 (five), 6.00 (six), 7.00 (seven) and so on
being hours on the hour of the clock and 5.30 (five thirty), 6.30 (six
thirty), 7.30 (seven thirty) and so on being hours on the half hour of the

clock;

i any ref'erence to day shall mean a reference to a calendar day;

ret'erence to a "business day" shall be construed as reference to a day
(other than a Sunday) on which banks in the State where the Utility is
situated are generally open for business;

any reference to month shall mean a reference to a calendar month as per
the Gregorian calendar;

references to any date, period or Project Milestone shall mean and include
such date, period or Project Milestone as may be extended pursuant to this
Agreement;

any reference to any period comntencing "from" a specified day or date

and "till" or "until" a specified day or date shall include both such days or
dates; provided that if the last day of any period computed under this
Agreement is not a business day, then the period shall run until the end of
the next business day:

the words importing singular shall include plural and vice versa;

references to any gender shall include the other and the neutral gender;

"kwh" shall mean kilowatt hour and "kCal" shall mean kilo calories;

"lakh" shall mean a hundred thousand (100,000) and "crore" shall mean

ten million ( I 0,000,000);

"indebtedness" shall be construed so as to include any obligation
(whether incurred as principal or surety) for the payment or repayment of
money, whether present or future. actual or contingent;

references to the "winding-up", "dissolution", "insolvency", or
"reorganisation" of a company or corporation shall be construed so as to
include any equivalent or analogous proceedings under the law of the
jurisdiction in which such company or corporation is incorporated or any
jurisdiction in which such company or corporation carries on business

including the seeking of liquidation, winding-up, reorganisation,
dissolution, arrangement, protection or relief of debtors;

u save and except as otherwise provided in this Agreement, any reference, at

any time, to any agreement, deed, instrument, licence or document of
any
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W.

)C

V.

Z

description shall he construed as ref'erence to that agreement, deed,
instrunrent. licence or other document as amended. varied, supplemented,
modified or suspended at the tirne of such reference; provided that this
Sub-clause (u) shall not opelate so as to increase liabilities or obligations
of the Utility hereunder or pursuant hereto in any manner whatsoever;

any agreement. consent, approval, authorisation, notice, communication,
inlilrmation or report required under or pursuant to this Agreement fronr
or by any Party shall he valid and eft-ective only if it is in writing under
the hand of a duly authorised representative of such Party, in this behalf
and not otherwise;

the Schedules and Recrtals to this Agreement form an integral part of this
Agreement and will be in tull force and effect as though they were
expressly set out in the body of this Agreement;

references to Recitals. Articles, Clauses, Sub-clauses, Provisos or
Schedules in this Agreement shall, except where the context otherwise
requires, mean references lo Recitals, Articles, Cltruses, Sub-clauses,
Provisos and Schedules of or to this Agreement; reference to an Annex
shall, subject to anything to the contrary specified therein, be construed as

a ret'erence to an Annex to the Schedule in which such reference occurs;
and reference to a Paragraph shall, subject to anything to the contrary
specified therein, be construed as a reference to a Paragraph of the
Schedule or Annex, as the case may be, in which such reference appears;

the damages payable by either Party to the other of them, as set forth in
this Agreernent, whether on per diem basis or otherwise, are mutually
agreed genuine pre-estimated loss and damage likely to be suffered and
incurred by the Party entitled to receive the same and are not by way of
penalty (the "Damages");

time shall be of the essence in the performance of the Parties" respective
obligations. If any tirne period specified herein is extended, such extended
tinre shall also be of the essence: and

v

(za) capitalised terms used in the Agreement, but not defined herein, shall have
the meaning ascribed to such tenns in the Electricity Act,2003.

1.2.2. Unless expressly provided otherwise in this Agreement, any Documentation
requirecl to be provided or fumished by the Supplier to the Utility shall be
provided free of cost and in three copies, and if the Utility is required to return
any such Documentation with its comments and/or approval, they shall be

entitled to retain two copies thereof.

1.2.3. The rule of construction, if any, that a contract should be interpreted against the
parties responsible for the drafting and preparation thereof, shall not appty.

1.2.4. Any word or expression used in this Agreement shall, unless otherwise defined
or construed in thi.s Agreement, bear its ordinary English meaning and, for
these purposes, the General Clauses Act, 1897 shall not apply.
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1.3. Measurements and arithmetic conventions

All measurements and calculations shall be in the metric system and calculations
done to 2 (two) decimal places, with the third digit of 5 (five) or above being
rounded up and below 5 (five) being rounded down.

1.4. Priority of agreements, clauses and schedules

1.4.l.This Agreement, and all other agreernents and documents forming part of or
referred to in this Agreerlent are to be taken as mutually explanatory and,
unless otherwise expressly provided elsewhere in this Agreement, the priority
of this Agreement and other documents and agreements forming part hereof or
referred to herein shall, in the event of any conflict between them, be in the
following order:

a this Agreement; and

b. all other agreements and documents forming part hereof or referred to
herein,

i.e. the Agreement at (a) above shall prevail over the agreements and documents
at (b) above.

1.4.2. Subject to the provisions of Clause 1.4.l, in case of ambiguities or
discrepancies within this Agreement, the following shall apply:

a between two or more Clauses of this Agreement, the provisions of a

specific Clause relevant to the issue under consideration shall prevail over
those in other Clauses:

b. between the Clauses of this Agreement and the Schedules, the Clauses
shall prevail and between Schedules and Annexes, the Schedules shall
prevail;

c between any two Schedules, the Schedule relevant to the issue shall
prevail;

d between the written description on the drawings and the Specifications and
Standards, the latter shall prevail;

e. between the dimension scaled from the drawing and its specific written
dimension, the latter shall prevail; and

f. between any value written in numerals and that in words, the latter shall
prevail.
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SCOPB OF THE PROJECT

2"1. Scope ofthe Project

The scope of the Agreement (the "Scope of the Agreement") shall mean and
include, during the Contract Period:

a" ensure the operation and maintenance of the Power Statioru situated at the Site
described in Schedule-A and having the principal features stated therein, in
accordance with the pnrvisions of this Agreement;

b. supply of electricity to the Utility in accordance with the provisions of this
Agreement; and

c perfbnnance and fulfilment of all other obligations of the Supplier and the
Utility, as the case may be, in accordance with the provisions of this Agreement
and matters incidental thereto or necessary for the performance of any or all of
the obligations of the Supplier under this Agreement.

I
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GRANT OF' PROCUREMENT CONTRACT

3.1. The Procurement Contract

3.1.1. Subject to and in accordance with the provisions of this Agreement, Applicable
Laws and the Applicable Permits, the Utility hereby awards to the Supplier the

procurement contract set tbrth herein [for producing electricity at the Power

Station" if Supplier is NOT a Trading Licenseel for supply thereof to the Utility
(the "Procurement Contract") for the period I't Sept 2021 to 31" July 2023 ,

and the Supplier hereby accepts the Procurement Contract and agrees to
implement the same subject to and in accordance with the rerms and conditions
set forth herein.

Provided that at any time 3 (three) months, prior to the expiry of the Contract
Period specified hereinabove, the Parties may with mutual agreement extend
the Contract Period tor such further period as they may determine, but not

exceeding the lower of 25%, (twenty five per cent) of initial contract period or
one year whichever is lower.

3.1.2. Subject to and in accordance with the provisions of this Agreement, the

Procurement Contract hereby awarded shall oblige or entitle (as the case may
be) the Supplier to:

a) finance, own, operate and maintain the Power Station in accordance with
this Agreement" if Supplier in NOT a Trading Licensee, or ensure that the

Devek:per finances, owns, operates and maintains the Power Station in
accordance with this Agreement" if Supplier is a Trading Licensee]:

b) [procure if Supplier is NOT a Trading Licensee, or ensure that the

Developer procures if Supplier is a Trading Licenseel Availability of tlre
Contracted Capacity tor production of electricity and supply thereof to the

Utility under and in accordance with the provisions of this Agreement,
save and except as expressly provided in the Agreement;

c) to receive Fixed Charge fiom the Utility in respect of the Availability of
Contracted CapacitY;

O to receive Variable Charge in accordance with the provisions of this
Agreement;

e) perforrn zrrrd fulfil all of the Supplier"s obligations under and in
accordance with this Agreement;

0 Omitted

g) Omitted

(h) save as otherwise expressly provided in this Agreement, bear and pay all
costs. expenses and charges in connection with or incidental to the

performance of the obligations of the Supplier under this Agreement; and

(i) [neither assign, transibr or sub-let or create any lien or Encumbrance on

this Agreement, or the Procurenrent Contract hereby granted or on the

whole or any part of the Power Station nor sell, transfer, exchange. lease

or paft possession thereof', save and except as expressly permitted by this

t0


