F.No.6/18/2019-PPD
Ministry of Finance
Department of Expenditure
Public Procurement Division

161, North Block,
Mew Delhi
23rd July, 2020

Crd ublic Pro ent No. 1

Subject: Restrictions under Rule 144 (xi) of the General Financial Rules (GFRs),
2007

Aftention is invited to this office OM no. B/18/2019-PPD dated 23 July 2020
ingerting Rule 144 (xi) in GFRs 2017. In this regard, the following is hereby ordered
under Rule 144 (xi) on the grounds stated therein:

Reguirement of registration

1. Any bidder from a country which shares a land border with India will be eligitle to
bid in any procurement whether of goods, services (including consultancy
sefvices and non-consuttancy services) or works (including turnkey projects) only
if the bidder is registered with the Competent Authority, specified in Annex |,

2. This Order shall not apply to (i) cases where orders have been placed or contract
has been concluded or letter/natice of award/ acceptance (LoA) has been issued
on of before the date of this order; and (i) cases falling under Annex II.

Transitional cases

3. Tenders where no contract has been concluded or no LoA has been issued so
far shall be handled in the following manner: -

a) In lenders which are yet to be opened, or where evaluation of technical bid
or the first exclusionary qualificatory stage (i e the first stage at which the
qualifications of tenderers are evaluated and ungualified bidders are
excluded) has nol been compieted. No contracts shall be placed on
bidders from such countries, Tenders raceived from bidders from such
countries shall be dealt with as if they are non-compliant with the tender
conditions and the tender shall be processed accordingly.

b) I the tendering process has crossed the first exclusionary gualificatory
stage: If the gqualified bidders include bidders from such countries. the
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entire process shall be scrapped and initiated de novo. The ds nove
process shall adhere to the conditions presciibed in this Order.

¢) As far as practicable, and in cases of doubt about whether a bidder falls

under paragraph 1, a certfficate shall be obtained from the bidder whose
bid is proposed to be considered or accepted, in terms of paras 8, 9 and
10 read with para 1 of this Order.

Incorporation in tender conditions

4. Intenders to be issued after the date of this order, the provisions of paragraph 1
and of other relevant provisions of this Order shall be incorporated in the tender
conditions.

Applicability

5. Apart from Ministries / Departments, attached and subordinate bodies,
notwithstanding anything contained in Rule 1 of the GFRs 2017, this Order shall
also be applicable

a.
b.
c.

Definitions

B,

to all Autenomaous Bodies:

to public sector banks and public sector financial institutions; and

subject to any orders of the Department of Public Enterprises io all
Central Public Sector Enterprises: and

to procurement in Fublic Private Partnership projects receiving financial

support from the Government or public sector enterprises/ undertakings.
Linion Tarritorias, Mational Capital Territory of Delhi and all agenciaal

undertakings thereof

“Bidder” for the purpose of this Order (including the term ‘tenderer’, ‘consultant
‘vendor’ or 'service provider' in certain confexts) means any person or firm or
company, including any member of a consortium or joint venture (that is an
asscciation of several persons, or firms or companies), every arificial juridical
person not falling in any of the descriptions of bidders stated hereinbefore,

including any agency, branch or office controlled by such person, participating in
a procuremeant process,

. “Tender” for the purpose of this Order will include other forms of procurement,

except where the context requires otherwise.

. "Bidder from a country which shares a land border with India” for the purpose of

this Order means
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a) An entity incorporated, establiched or registerad in such a country; or

b) A subsidiary of an entity incorporated, established or registered in such a
country; or

¢l An entity substantially controlled through entities incorporated, established
or registerad in such a country, or

d) An entity whose beneficial owner is situated in such a country: or

e} An Indian (or other) agent of such an entity; or

fi A natural person who is a citizen of such a country; or

g} A consortium or joint venture where any member of the consortium or joint
venture falls under any of the above

8. "Beneficial owner” for the purpose of paragraph 8 above will be as under

(i) In case of a company or Limited Liability Partnerzhip, the beneficial owner
Is the: natural person(s), who, whether acting alone or together, or through
one or more juridical person(s), has a controlling ownership interest or
who exercises control through other means,

Explanation—

a. "Controlling ownership Interest” means ownership of, or entitlement 1o,

more than twenty-five per cent of shares or capital or profite of the
company;

b. "Control” shall include the right to appoint the majority of tha directors or to
control the management cr policy decisions, including by virlue of their
shareholding or management rights or shareholders agreements or voting
agreaments;

(i) In case of a partnership firm, the beneficial owner is the natural personi(s)
who, whether acting alone or together, or through one or more juridical person,
has ownership of entitliement to more than fiteen percent of capital or profits of
the partnership,

(i)  In case of an unincorperated association or body of individuals, the
beneficial owner is the natural person(s), who, whether acting alone or legether,
or through one or more juridical person, has ownership of or entitlement to mare
than fifteen percent of the property or capital or profits of seuch association or
body of individuals;

(iv)  Where no natural person is identified under (i) or (i) or (i) above, the
beneficial owner is the relevant natural person who holds the position of senior

managing official;
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) In case of a trust. the identification of beneficial owner(s) shall include
identification of the author of the trust, the trustee, the beneficiaries with fifteen
percent or more interest in the trust and any other natural person exercising
ultimate effective control over the trust through a chain of contral ar ownership,

10."Agent” for the purpose of this Order is a person employed to do any act for
another, or to represent another in dealings with third persons.

Sub-contracting in works contracts

11.In works contracts, including turnkey contracts, contractors shall not be allowed
to sub-contract works to any contractor from a country which shares a land
border with India unless such contractor is registered with the Compstent
Authority. The definition of “contractor from & eauntry which sharas a land border
with India” shall be as in paragraph 8 abave. This shall not apply to sub-contracts
already awarded on or before the date of this Order.

Cerificate regarding compliance

12.A certificate shall be taken from bidders in the tender documents regarding their
compliance with this Order, If such cerificate given by a bidder whose bid is
accepted is found to be false, this would be a ground for immediate termination
and further legal action in accordance with law.

Validity of reqgisiration

13.In respect of tenders, registration should be valid at the time of submission of
bids and at the time of acceptance of bids, In respect of supply otherwise than by
tender, registration should be valid at the time of placement of order. If the bidder
was validly registered at the time of acceptance f placement of order, registration
shall not be a relevant consideration during contract execution.

Government E-Marketplace

14. The Government E-Marketplace shall, as scon as possible, require all vendors!
bidders registered with GeM to give a cerificate regarding compliance with this
Order, and after the date fixed by it, shall remove non-compliant entties from
GeM unless/ until they are registered in accordance with this Order.
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Mode! Clauses/ Certificates

To

(1

(2)

(3)
(4)

15.Model Clauses and Model Cerfificates which may be inserted in tenders /

obtained from Bidders are enclosed as Annex Il VWhile adhering to the
substance of the Order, procuring entities are free to appropriately modify the
wording of these clauses based on their past experience, local naeds elc. without

making any reference o this Department.
téhkvﬁrasad}

Joint Secretary (PPD)

Email |D: js.pfc2 doe@qov.in
Telephone: 011-23093882

Secrelaries of All Ministries/ Departments of Government of India for informatian
and necessary action. They are also requested to inform these provisions o all
procuring entities.

Secretary, Department of Public Enterprises with a request to immediately
reiterate these orders in respect of Public Enterprizes.

Secretary DPIT with a request to initiate action as provided under Annex |

Chief Secretaries/ Administrators of Union Territories! National Capital Territory
of Delhi
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Annex |: Competent Autherity and Procedure for Registration

. The Competent Authority for the purpose of registration under this Order shall be
the Registration Committee constituted by the Deparment for Promotion of
Industry and Internal Trade (DPNT)*.

- The Registration Committes shall have the following members*

.. An officer, not below the rank of Joint Secretary, designated for this
purpose by DPIIT, whao shall be the Chairman:

ii. Officars (ordinarily not below the rank of Joint Secretary)
repraganting the Ministry of Home Affairs, Ministry of Extemal
Affairs, and of those Departments whose sectors are covered by
applications under consideration:

lii. Any other officer whose presence is deemed necessary by the
Chairman of the Committes.

. DPIT shall lay down the method of application, format ete. for such bidders as
stated in para 1 of this Order.

- On receipt of an application seeking registration from a bidder from a country
covered by para 1 of this Order, the Competent Authority shall first seek political
and security clearances from the Ministry of External Affairs and Ministry of
Home Affairs, as per guidelines issued from time to time. Registration shall not
be given unless political and security clearance have both been received.

- The Minigtry of External Affairs and Ministry of Home Affairs may issue
guidelines for internal use regarding the procedure for scruting of such
applications by tham

. The decision of the Competent Authority, to register such bidder may be for all
kinds of tenders or for a specified type(s) of goods or services, and may be for a
specified or unspecified duration of time, as deemed fit. The decision of the
Competent Authority shall be final.

- Registration shall not be granted unless the representatives of the Ministries of
Home Affairs and External Affairs an the Commitlee concur®

Reqistration granted by the Competent Authority of the Government of India shall
be valid not only for procurement by Central Government and its agencies/ public
enterprises etc. but also for procurement by State Governments and their
agencies/ public enterprises etc. No fresh registration at the State level

shall be required.
.



The Competent Authority is empowered to cancel the registration already
granted if it determines that there is sufficient cause. Such cancellation by itself,
however, will not affect the execution of contracts already awarded, Fending
cancellation, it may also suspend the registration of a bidder, and the bidder shall
not be eligible to bid in any further tenders during the period of suspension

. For national security reasons, the Competent Authority shall not be required to

give reasons for rejection / cancellation of regisiration of a bidder.

. In transitional cases falling under para 3 of this Order, where it is feit that it will

not be practicable to exclude bidders from a country which shares a land border
with India, a reference seeking permission to consider such bidders shall be
made by the procuring entity to the Competent Authority, giving full information
and detailed reasons. The Competent Authority shall decide whether such
bidders may be considered, and if so shall follow the procadure laid down in the
above paras.

. Periodic reports on the acceptance! refusal of registration during the preceding

period may be required to be sent to the Cabinet Secretariat. Details will be
issued separately in due course by DPIIT.

["Note:

In respect of application of this Order to procurement by/ under State
Governments, all functions assigned to DPIIT shall be carried out by the State
Government concerned through a specific department or authority designated by
it. The composition of the Registration Committee shall be as decided by the
State Government and paragraph G above shall not apply. However, the
requirement of political and security clearance as per para D shall remain
and no registration shall be granted without such clearance.

Registration granted by State Governments shall be valid only for procurement
by the State Government and its agencies/ public enterprises etc. and shal not
pe valid for procurement in other states or by the Government of India and their

agencies/ public enterprises etc.]
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Annex Il: Special Cases

. Till 31* December 2020, procurement of medical supplies directly related to
containment of the Covid-19 pandemic shall be exempt from the provisions of
this Order.

. Bona fide procurements made through GeM without knowing the country of the
bidder till the date fixed by GeM for this purpose, shall not be invalidated by this
Order,

. Bona fide small procurements, made without knowing the country of the bidder
shall not be invalidated by this Order.

- In projects which receive international funding with the approval of the
Depariment of Economic Affairs (DEA), Ministry of Finance, the procurement
guidelines applicable to the project shall normally be followed, notwithstanding
anything contained in this Order and without reference to the Competent
Authority, Exceptions to this shall be decided in consultation with DEA.

- This Order shall not apply to procurement by Indian missions and by offices of
government agencies/ undertakings located oulside India.
I



Annex Il
Model Clause /Certificate to be inserted in tenders ete.

(While adhering to the substance of the Order. procuring entities and GeM are free (o
appropnately maodify the wording of the clause/ certificate based on their past
expenence, local needs elc.)

Modeal Clauses for Tenders

Any bidder from a country which shares a land border with India will be eligible 1o
bid in this tender only if the bidder is registered with the Competent Authority

“Bidder" (including the term “tenderer’, ‘consultant’ or 'service provider' in cerfain
contexte) means any person or firm ar company, including any member of a
consortium or joint venture (that is an association of several persons, or firma or
companies), every artificial juridical person not falling in any of the descriptions of
bidders stated hereinbefore, including any agency branch or office controlled by
such person, participating in a procurement process.

"Bidder from a country which shares a land border with India” for the purpose of
this Order means: -
a. An entity incorporated, established or registered in such a country; or

b. A subsidiary of an entity incorporated, established or registered in such a
country; or

c. An entity substantially controlled through entities incorporated, established

or registered in such a country; or

An entity whose heneficial owner is situated in such a country; or

An Indian {or other) agent of such an entity; or

A natural parson who 12 a citizen of such a country; or

A congortium or joint venture where any member of the consortium or joint
vantura falls under any of tha above

0o o

V. The beneficial owner for the purpose of (i) above will be as under;

1. In case of a company or Limited Liability Fartnership, the beneficial owner
is the natural personis), who, whether acting alone or logether, or through
one or more juridical person, has a controlling ownership interest or who
exercises control through other means,

Explanation—

a, “Controling ownership interest’ means ownership of or entitlermnent
to more than twenty-five per cent. of shares or capital or profits of the

company,
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b. “Control” shall include the right to appoint majority of the directors
or to control the management or policy decisions including by virtue of
their shareholding or management rights or shareholders agreements or
voting agresments;

In case of a partnership firm, the beneficial owner is the natural person(s)
who. whether acting alone or together, or through one or mere juridical
person, has ownership of enlitement to more than fifteen percent of
capital or prafits of the parinership:

In case of an unincorporated association or body of individuals, the
peneficial owner is the natural person(s), who, whether acting alore or
together, or through one or more juridical person, has ownership of or
entitlement to mare than fifteen percent of the property or capital or profits
of such association or body of individuals;

Where no natural person is identified under (1) or (2) or (3) above, the
beneficial owner is the relevant natural person who halds the position of
senior managing official;

In case of a trust, the identification of beneficial owner(s) shall include
identification of the author of the trust, the trustee, the beneficiaries with
fifteen percent or more interest in the trust and any other natural parsen
exercising ultimate effective control over the trust through a chain of
control or ownership.

An Agent is a person employed to do any act for another, or to represent
another in dealings with third person.

[To be inserted in tenders for Works conlracts, including  Turnkey
contracts] The successful bidder shall not be allowed to sub-contract
works to any contractor from a country which shares a land border with
India unless such contractor is registered with the Competent Autharity.

Mode! Certificate for Tenders (for transitional cases as stated in para 2 of this Order)

‘| have read the clause regarding resirictions on procurement from a bidder of
a couniry which shares a fand border with india; | heraby certify that this bidder is
nol from such a country and is efigible fo be considered.”

Model Certificate for Tenders

“l have read the clause regarding restrictions on procurement from a bidder of
a courttry which shares a land border with India; | certify that this bidder is not
from such a country or, if from such a country, has been registered with the
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Competent Authority. | hereby cerify that this bidder fulfills all requirernents in
this regard and is eligible to be considered. Where applicabie, evidence of valid
registration by the Competent Authority shall be attached.]"

Model Certificate for Tenders for Works involving possibility of sub-contracting

"l have read the clause regarding restrictions on procurement from a bidder of
@ counlry which shares a land border with India and on sub-contracting to
contractors from such countries: | certify thal this bidder is not from such a
country or, if from such a country, has been registered with the Competent
Authorty and will not sub-confract any work to a contractor from such countries
unless such contractor is registered with the Competent Authority. | hereby certify
that this bidder fullills all requirements in this regard and is eligible fo be
considered. (Where applicable, evidence of valid registration by the Competant
Authonty shall be attached.J”

Model Certificate for GeM:

"l have read the clause regarding restrictions on procurement from a bidder of
a courttry which shares a land border with India; | cortify that this vendor! bidder
s not from such a country o, if from such a country, has been registered with the
Competent Authority. | hemsby certify that this vendor? bidder fulfils ail
requirements fn this regard and Is eligitle to be considered for procurement on

GeM. [Where applicable, evidence of valid registralion by the Competent
Authonty shall be affached ]
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Mo P-45021/2/2017-PP (BE-Il)
Govermnmaent of India
Minisiry of Commerce and Incustry
Department for Promotion of industry and Internal Trade
{Public Progurement Section)
Udyog Bhawan, New Deihi
Dated: 16" September, 2020

All Central Ministries/Departments/CRSUs/Al concerned
ORDER

Subject: Public Procurement [Preference to Make in India), Order 2017- Revision;
regarding.

Department for Promotion of Industry and Internal Trade, in partial modification
[Paras 2, 3, 5 10 & 13] of Order No. P-45021/2/2017-B.E.-l dated 15.6.2017 as
amended by Order No.P-45021/2/2017-B.E-ll dated 28.05.2018, Order No.P-
A5021/2/2017-B.E.-ll dated 29.05.2019 and Order No.P-45021/2/2017-B.E-ll dated
04.06.2020, hereby issues the revised 'Public Procurement (Preference to Make in
India), Order 2017 dated 16.08.2020 offective with immediate effect.

Whereas it s the policy of the Covernment of India to encourage Make in India’ and
promete manufacturing and production of goods and services in India with a view to
anhancing income and amplayment, and

Whereas procurement by the Government s substanbal in amount and Can
contribute towards this policy objective. and

Wheraae locsl centent can be increased through partnerships, cooperation with
local companies, establishing preduction uris In India or Joint Yertures (WY with Indian
guppliers, increasing the participation of local employees in services and training them

Now therefore the following Order is issued:

4 This Order is issued pursuant to Rule 153 (i) of the General Financial Rules 2017
7 Definitions For the purposes of this Order.

{ poal content’ means the amount of value added in India which shall, unless otherwise
prescribed by the Nodal Ministry, be the total value of the item procured (excluding net
domestic indirect taxes) minus the value of mported content in the item (including ail
customs duties) as a propartion of the total value, In percent

'Class-] local supplier’ means a supplier or service proviger, whose goods, senvices or
warks offered for procurement, meels the minimum local content as prescribed for
'‘Class-| local supplier’ under this Order

...Contd. pf2
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‘Class-Il local supplier’ means a supplier or senvice provider, whose goods, 5ervices of

works offered for procurement, maets the minimum lecal content ae prescribed far
‘Class-ll local supplier' but less than that prescribed for "Class-| local supplier undar
this Order

‘Non - Local supplier’ means & supplier or sarvice provider, whose googs, Services of
worke offered for procurement, has local content less than that prescribed for ‘Class-|l
local supplier' under this Order

11" means the lowest iender or lowest bid or the lowest guotation recenved in a tender,
bidding process or other procurement sclicitation as adjudged in the evaluation
process as per the tender or other procurement solicitation.

‘Margin of purchase preference’ means the maximum extent to which the price guoted
by @ “Class-! local supplier” may be above the LY for the purpose of purchase
preference.

‘Modal Ministry’ means the Ministry or Department icentified pursuant to this order in
respect of a particular item of goods or services or works

Procuring enlity’ means a Minisiry or department or attached or gubordinate office of,
ar autonomous body controlied by, the Government of India and Includes Government
companies as defined in the Companies Act

'Warks' means all works as per Rule 130 of GFR- 2077, and will also include tumksy
Works'.

Eligibility of ‘Class-i local supplier/ ‘Class-l local supplier'/ ‘Nen-local suppliers’
for different types of procurement

(a) In precurement of all goods, Services or works in respect of which the Nodal
Ministry / Department has communicated that there is sufficient local capacity and iocal
compelition, only ‘Class | loeal suppler, as defined under the Order, shall be eligible to
bid irrespective of purchase value.

(o) Only Class-| local sugplier and Class-|l local supplier, as defined under the
Order. shall be elgible to bid in procurements undertaken by procuring entties, except
when Global tender enguiry has been issued. In global tender enguires, ‘Non-local
suppliers' shall also be eligitle to bid along with ‘Class-| local suppliers’ and 'Class-||
local suppliers’. In procuremeant of all goods, services or works, not covered by sub-
para 3(a) above, and with estimated value of purchases less than Rs 200 Crore, in
accordance with Rule 161(iv) of GFR, 2017, Global tender enquiry shall not be issuac
sxcapt with the approval of competent authority as designated by Department of
Expenditure

(&) For the purpose of this Order, works includes Engineering, Procurement and
Construction (EPC) contracts and services include System Integrator (Sl) contracts.

....Contd. p/d



