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17.2.8 The decision of a majority of the arbitrators (or of the third arbitrator chairing the arbitration, if there is 

no such majority) shall be final and binding and shall be enforceable in any court of competent jurisdiction as 

decree of the court. The parties thereby waive any objections to or claims of immunity from such enforcement.  

 

17.2.9 The arbitrator(s) shall give reasoned award.  

 

17.3  Notwithstanding any reference to the Adjudicator or arbitration herein, 

 

 the parties shall continue to  perform  their  respective  obligations under the Contract unless 

they otherwise agree 

 the CESL shall pay the Implementing Partner any monies due to the Implementing Partner. 

 

18.0 MSME Bidder 

 

Are you registered as MICRO, SMALL or MEDIUM Enterprise under MSMED Act 2006?  

If YES, 

A) Please indicate relevant category with copy 

of documentary proof issued by the concerned authorities: 

B) Does your firm fall under MSE’s owned by SC/ST 

Entrepreneurs. If so, enclose a copy of documentary evidence: 

 

IN ADDITION TO ABOVE FOLLOWING WILL ALSO BE APPLICABLE FOR CONSULTANCY/PROJECT 

MANAGEMENT CONTRACT SERVICES.  

19.0 THIRD-PARTY CONSULTANCY SERVICES 

 

The Employer (CESL) is obliged, at its own expense, to make the necessary provision for the performance of 

those services by third parties commissioned by it, as described in Special Conditions of Contract  

20.0 SCOPE OF SERVICES  

 

20.1  The Consultant shall deliver the Services in full and on time. 

20.2  The Services to be performed by the Consultant encompass all the part services described and explained 

in Special Conditions of Contract, Terms of Reference plus Tender Documents and The Consultant's bid. 

Furthermore, the Consultant must deliver all the standard and special services as defined intender RfP. 

20.3  The Consultant shall work together with third parties wherever commissioned by the Employer. The 

Employer is not responsible for these third parties or their performance, when the work is assigned to consultant 

to co-ordinate with them. In addition, the Consultant must comprehensively coordinate their services with its own 

services, as far as possible. 

20.1  STANDARD AND SPECIAL SERVICES 

20.1.1 In addition to the Services specified explicitly in the Contract, the Consultant shall also perform all other 

services, if necessary, that are not listed under the contractual services, but are customarily required in order to 

properly discharge the contractual obligations ("standard services"). The standard services shall be fully 

compensated through the Agreed Remuneration in the contract. 

20.1.2  "Special Services" are services that are not included under the contractual or standard services, but must 

necessarily be delivered by the Consultant in order to properly perform its duties under the Contract, because the 

external circumstances of service delivery have changed unexpectedly, or because the Employer has suspended 

the Services Force Majeure or because the Employer, with the prior consent of CESL, requires services that were 

not included in the invitation to tender but are necessary.  

  No extra cost is payable to fulfill the standard and / or special services. 

20.2  DUE DILIGENCE 

20.2.1 Except where otherwise stipulated in this Contract, or otherwise legally stipulated within the country or 

within another legal system (including the legal system in the Consultant's jurisdiction) by provisions that impose 
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higher demands than this Contract, when performing its obligations under this Contract the Consultant shall 

exercise due diligence and provide the Services in compliance with professional practice and to the recognized 

quality standards, in accordance with current scientific and generally accepted engineering standards. The 

Consultant must document its work, the progress of the Project and the decisions it takes in an appropriate form 

that is acceptable to the Employer, bearing in mind the requirements of tender/RfP/Letter of Award. 

20.3  REPORTING 

20.3.1 The Consultant shall inform the Employer promptly of all extraordinary circumstances that arise during 

the performance of the services and of all matters requiring CESL approval. The consultant is to make reports as 

defined in scope of work and submit the same as per timelines defined in the contract. 

20.4  STAFFING 

20.4.1 The Consultant shall employ the staff specified in bid [Staffing Schedule] to implement performance of 

the Services. The list of designated key staff and any changes to it shall require the prior written approval of the 

Employer. 

20.4.2 The Employer may require the Consultant to terminate the contract of, or replace, any staff member who 

fails to meet the requirements as per contract. Any such demand must be submitted in writing to the Consultant 

stating the reasons for it. 

20.4.3 If staff employed by the Consultant need to be replaced, the Consultant shall ensure that the staff member 

in question is replaced promptly by an individual who possesses at least equivalent qualifications. 

20.4.4 If any one of the Consultant's staff falls ill for more than one month and this jeopardizes the performance 

of this Contract by the Consultant, the Consultant shall replace this staff member with another staff member who 

possesses at least equivalent qualifications. 

20.4.5 Staff shall only be replaced after prior approval by the Employer, such approval not to be unreasonably 

withheld. The exchange, replacement, or planned dispensation of replacement (as exception to existing rules) of 

key staff specified by name shall require the prior approval of CESL. 

20.4.6 If the Consultant must terminate the contract of, or replace, any staff during the Contract period, the costs 

thus accrued shall be borne by the Consultant, except where staff are removed or replaced at the Employer's 

request. In this case, the Employer shall meet the costs of replacing the staff member, unless the staff member in 

question does not meet the requirements.  

20.5  CONTACT PERSON OF THE CONSULTANT 

 

20.5.1 The Consultant shall appoint for the exercise of all rights and obligations arising from this Contract a 

natural person as its contact person for the Employer under this Contract. 

 

20.5.2 The Consultant shall specify and provide respective contact data to the Employer - for an individual at 

the Consultant's place of business who can be reached at any time in cases of emergency or crisis as well as a 

deputy of the Consultant. The Consultant shall notify the Employer without delay of any change of elected person 

or their contact data. 

21.0 INDEPENDENCE OF THE CONSULTANT 

 

21.1  The Consultant undertakes that neither the Consultant nor any enterprise associated with the Consultant 

shall bid for the Project as manufacturer, supplier, or building contractor. This prohibition also applies to any 

bidding for any further consulting services, insofar as such consulting services might lead to a restriction of 

competition or a conflict of interests. Any violation of this stipulation may lead to the immediate cancellation of 

this Contract and require the reimbursement of any and all costs incurred by the Employer up to the time of such 

violation as well as compensation for any and all losses and damages incurred by the Employer as a result of such 

cancellation. 

22.0 COMMENCEMENT AND COMPLETION 

 

22.1.1 The Consultant shall begin performing the Services on the prescribed date on which execution of the 

Contract shall take place, but not earlier than and without undue delay after the Contract has come into force. The 

Consultant shall deliver the Services in accordance with the time schedule in the bid [Time Schedule for the 
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Performance of the Services defined in SCC], and shall complete the Services within the Completion Period, 

subject to any further extensions to this Contract accorded by employer. 

22.1.2 In relation to optional services (if any), the Consultant shall commence delivery of the optional services 

not earlier than upon receipt of notification from the Employer,  

22.1.3 Any change to the time schedule [Time Schedule for the Performance of the Services] due to a reasonable 

request by either party shall be mutually agreed upon in writing. 

23.0 FORCE MAJEURE 

 

In addition to Force Majeure defined in clause 2.26, following will also be applicable for consultancy work. 

 

23.1 In the event of Force Majeure, the contractual obligations, as far as affected by such event, shall be suspended 

for as long as performance remains impossible due to the Force Majeure, provided that one party to the Contract 

receives notification of the Force Majeure event from the other party within two weeks after its occurrence and 

both the parties agree for that to be a force majeure. Any and all liability of the Consultant for damages arising 

due to its absence caused by the Force Majeure is excluded. 

 

23.2 In the event of Force Majeure, the Consultant shall be entitled to an extension of the Contract equal to the 

delay caused by such Force Majeure. If the performance of the Services is rendered permanently impossible by 

the Force Majeure, both parties to this Contract shall be entitled to terminate the Contract on mutual agreement 

basis only. 

23.3 In case of suspension or termination of the Contract due to Force Majeure, the Services performed up to the 

time of the Force Majeure and all necessary expenditure (which is evidenced) of the Consultant arising from the 

discontinuing of the Services shall be invoiced on the basis of contractual prices subject to employer agreement 

with the work. Neither party shall make any further claims. 

24.0 SUSPENSIONS OR TERMINATION 

 

24.1 The Employer may fully or partially suspend the Services or terminate this Contract after serving written 

notice of at least 30 days. In this event, the Consultant must immediately take all measures necessary to ensure 

that the Services are discontinued and the expenditure minimized. The Consultant shall hand over all reports, 

drafts and documents to be drawn up by the date in question to the Employer. In case of termination Force majeure 

shall apply mutatis mutandis. 

24.2 If the Consultant fails to meet its contractual obligations without sufficient reason; in accordance with 

the Contract; or on time, the Employer may serve a notice upon the Consultant and request it to duly perform its 

Services. If the Consultant fails to remedy the performance deficit within a period of 21 days of having been called 

upon to do so by the Employer, the Employer shall be entitled, after this period has elapsed, to terminate the 

Contract by written notice. 

24.3 If the termination of the Contract is due to a default on the part of the Consultant, the Consultant shall be 

entitled to demand the Agreed Remuneration for the Services performed until the date of termination but not yet 

remunerated. The Employer shall be entitled to demand compensation for the direct damages caused by the 

default. 

25.0 REMUNERATION OF THE CONSULTANT 

 

The Consultant shall receive the remuneration agreed in the Special Conditions and bid price schedule for 

performing the Services owed under this Contract, subject to the conditions listed therein and the conditions 

below.  

 

 

26.0 TERMS OF PAYMENT 

 

Except where otherwise agreed in the Special Conditions, the Employer shall pay the Consultant's remuneration 

as follows: 

(a) Advance payment, due within 30 days of award of Contract upon presentation of an invoice 
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against equivalent advance bank guarantee, if mentioned in SCC. 

(b) Payments based on deliverables as per tender/SCC or as agreed upon in amendments. 

(c) The final payment shall be made after the Services have been performed in full and 

confirmation had been provided by the Employer to that Consultant. 

27.0 METHOD OF PAYMENT 

 

Payment shall be made according to the conditions set out in the Special Conditions or as agreed upon. 

28.0 INSURANCE AGAINST LIABILITY AND DAMAGES 

 

The Consultant is advised to take out insurance for the period of the Contract, on the terms specified in the 

Special Conditions, including, but not limited to, the following: 

a) Professional liability insurance; 

b) Personal liability insurance; 

c) Equipment insurance covering loss of or physical damage to all equipment acquired, used, 

provided or paid for by the Employer within the context of this Contract; and 

d) Motor vehicle third party liability insurance and motor vehicle comprehensive insurance 

for the vehicles acquired in connection with this Contract. 

 

CESL will not be responsible in case any accident/ mis-happenings with consultant employee or contract person 

and for any equipment damage or theft occurs and in no case CESL shall pay for it.  

 

In case of any contradiction in ITB and SCC, then SCC will prevail. 

LIST OF ACRONYMS 

EMD:    Earnest Money Deposit 

EoI:       Expression of Interest 

SCC:     Special Conditions of Contract 

INR:      Indian Rupees 

IST:       Indian Standard Time 

LED:     Light Emitting Diodes 

LoI:       Letter of Intent 

LoA: Letter of Acceptance  

MoU:     Memorandum of Understanding 

MoP:      Ministry of Power 

RECL:    Rural Electrification Corporation Ltd 

CESL: Energy Efficiency Services Ltd 

CESL : Convergence Energy Services Ltd 

O&M:     Operation & Maintenance 

RfP:       Request for Proposal 

R&M:     Repair & Maintenance 

SD:        Security Deposit 

CPG: Contract Performance Guarantee 

FTL: Fluorescent Tube Light 

SVL: Sodium Vapor Lamp  

PMA:  Project Management Agency 
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A. Contract and Interpretation 

1. 

 
Definitions 

1.1 The following words and expressions shall have the meanings hereby assigned to them:  

 

“Contract” means the Contract Agreement entered into between the CESL   and   the Implementing Partner, 

together with the Contract Documents referred to therein; they shall constitute the Contract, and the term “the 

Contract” shall in all such documents be construed accordingly. 

 

“Contract Documents” means the documents listed in Article. 1.1 (Contract Documents) of the Form of Contract 

Agreement (including any amendments thereto).  

 

“GCC” means the General Conditions of Contract hereof.  

 

“SCC” means the Special Conditions of Contract.  

 

“Day” means calendar day of the Gregorian calendar.  

 

“Month” means calendar month of the Gregorian calendar. 

 

“Employer” means CESL, New Delhi/Noida and includes the legal successors or permitted assigns of  the CESL. 

 

 “Project Manager” means the person appointed by the CESL in the manner provided in GCC Sub-Clause 17.1 

(Project Manager) hereof and named as such in the SCC to perform the duties delegated by the CESL. 

 

 “Contractor or Implementing Partner” means the person(s) whose bid to perform the Contract has been accepted 

by the CESL and is named as such in the Con- tract Agreement, and includes the legal successors or permitted 

assigns of the Implementing Partner. 

 

“Contractor or Implementing Partner’s Representative” means any person nominated by the Implementing Partner 

and approved by the CESL in the manner provided in GCC Sub- Clause 17.2 (Implementing Partner’s 

Representative   and Construction Manager) hereof to perform the duties delegated by the Implementing Partner. 

 

 “Sub Contractor or Sub Implementing Partner,” including vendors, means any person to whom execution  of any 

part of the Facilities, including preparation of any  design  or supply  of  any  Plant and Equipment, is sub-

contracted directly or indirectly by the Implementing Partner, and includes its legal successors or permitted 

assigns. 

 

 “Adjudicator” means the person or persons named as such in the SCC to   make   a decision on or to settle any 

dispute or difference between the CESL and the Implementing Partner referred to him  or  her  by  the  parties 

pursuant to GCC Sub-Clause 6.1 (Adjudicator) hereof. 

 

“Contract Price” means the sum specified in Article 2.1 (Contract Price) of the Contract Agreement, subject to 

such additions and adjustments thereto or deductions there from, as may be made pursuant to the Con-tract. 

 

 

“Facilities” means the Plant and Equipment to be supplied and installed, as well as all the Installation Services to 

be carried out by the Implementing Partner under the Contract. 

 

“Plant and Equipment” means permanent plant, equipment, machinery, apparatus, articles and things of all kinds 

to be provided and incorporated in the Facilities by the Implementing Partner under the Contract (including the 

spare parts to be supplied by the Implementing Partner under GCC Sub-Clause 7.3 here-of), but does not include 

Implementing Partner’s Equipment. 

 

“Installation Services” means all those services ancillary to the supply of the Plant and Equipment for the 

Facilities, to be provided by the Implementing Partner under the Contract; e.g., transportation and provision of 

marine or other similar insurance, inspection, expediting, Site preparation works (including the provision and use 
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of Implementing Partner’s Equipment and the supply of all construction materials required), installation, testing, 

pre-commissioning, commissioning, operations, maintenance, the provision of operations and maintenance 

manuals, training of CESL's Personnel etc. 

 

“Contractor or Implementing Partner’s Equipment” means all plant, facilities, equipment, machinery, tools, 

apparatus, appliances or things of every kind required in or for installation, completion and maintenance of 

Facilities that are to be provided by the Implementing Partner, but does not include Plant and Equipment, or other 

things intended to form or forming part of the Facilities. 

 

“Site” means the land and other places upon which the Facilities are to be installed, and such other land or places 

as may be specified in the Contract as forming part of the Site. 

 

“Effective Date” means the date from which the Time for Completion shall be determined as stated in Article 3 

(Effective Date for Determining Time for Completion) of the Form of Contract Agreement. 

 

“Time for Completion” means the time within which Completion of the Facilities as a whole (or of a part of the 

Facilities where a separate Time for Completion of such part has been prescribed) is to be attained in accordance 

with the stipulations in the SCC and the relevant provisions of the Contract. 

 

“Completion” means that the Facilities (or a specific part thereof where specific parts are specified in the SCC) 

have been completed operationally and structurally and put in a tight and clean condition, and that all work in 

respect of Pre-commissioning of the Facilities or such specific part thereof has been completed; and 

Commissioning has been attained as per Technical Specifications. 

 

“Pre-commissioning” means the  testing,  checking  and  other requirement specified in the Technical 

Specifications that are to be  carried out by the Implementing Partner in preparation for Commissioning  as 

provided  in GCC Clause 24 (Completion) hereof. 

 

Commissioning” means trial/initial operation of the Facilities or any part thereof by the Implementing Partner, which 

operation is to be carried out by the Con tractor as provided in GCC Sub-Clause 25.1 (Commissioning) hereof, for 

the purpose of carrying out Guarantee Test(s). 

 

“Guarantee Test(s)” means the test(s) specified in the Technical Specifications to be carried out to ascertain 

whether the Facilities or a specified part thereof is able to attain the Functional Guarantees specified in the 

Technical Specifications in accordance with the provisions of GCC Sub Clause 25.2 (Guarantee Test) hereof. 

 

Operational Acceptance” means the acceptance by the CESL of the Facilities (or any part of the Facilities where 

the Contract provides for acceptance of the Facilities in parts), which certifies the  Implementing Partner’s  

fulfilment  of  the  Contract  in  respect  of Functional  Guarantees  of  the Facilities  (or the relevant part thereof) 

in accordance with the provisions of GCC Clause 28 (Functional   Guarantees)   hereof  and  shall  include 

deemed acceptance in accordance with GCC Clause 25 (Commissioning and Operational Acceptance) hereof. 

 

Defect  Liability Period”  means  the period of validity of the warranties given by the Implementing Partner  

commencing at Completion of the Facilities  or a part thereof, during which the Implementing Partner is 

responsible for   defects with  respect  to the Facilities (or the relevant  part  thereof)as provided in GCC Clause 

27 (Defect Liability) hereof. 

 

2. Contract Documents 
 

2.1 Subject to Article1.2 (Order of Precedence) of the Contract Agreement all documents forming part of the 

Contract (and all parts thereof) are intended to be correlative, complementary and mutually explanatory. The 
Contract shall be read as a whole. 

 
2.2 The Contract will be signed in three originals and the Implementing Partner shall be provided with one signed 
original and the rest will be retained by the CESL. 

 
2.3 The  Implementing Partner  shall  provide  free  of  cost  to  the  CESL  all  the  engineering data, drawing and 
descriptive materials submitted with the bid,in  at  least  five  (5)  copies  to  form  a  part  of  the  Contract  
immediately after Notification of Award/ letter of Award. 

 
2.4 Subsequent  to  signing  of  the  Contract,  the  Implementing Partner  at  his  own  cost shall  provide  the  CESL  
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with  at  least  five(05)  true  copies  of Contract  Agreement  within  thirty  (30)  days  after  signing  of  the  Contract. 
 

3. Interpretation 
 
3.1 Language 
 
3.1.1 Unless the Implementing Partner is a national of the CESL’s country and the CESL and the Implementing 

Partner agree to use the local language, all Contract Documents, all correspondence and communications to be 
given, and all other documentation to be prepared and supplied under the Contract shall be written in English, and 
the Contract shall be construed and interpreted in accordance with that language. 

 
3.1.2 If any of the Contract Documents, correspondence or communications are prepared in any language other than 
the governing language under GCC Sub-Clause 3.1.1 above, the English translation of such documents, 
correspondence or communications shall prevail in matters of interpretation. 
 
3.2 Singular and Plural 

The singular shall include the plural and the plural the singular, except where the context otherwise requires. 
 
3.3 Headings 

The headings and marginal notes in the General Conditions of Contract are included for ease of reference, and 
shall neither constitute a part of the Contract nor affect its interpretation. 
 
3.4 Persons 

Words importing persons or parties shall include firms, corporations and government entities. 
 
3.5 Inco terms 

Unless inconsistent with any provision of the Contract, the meaning  of any trade term and the rights and 
obligations of parties there under shall be as prescribed by Incoterms. 
 
Inco terms means international rules for interpreting trade terms published by the International Chamber of 
Commerce (latest edition), 38 Cours Albert 1er, 75008 Paris, France. 
 
3.6 Construction of the Contract 
 
3.6.1 The  Contracts  to  be  entered  into  between  the  CESL  and  the successful  bidder  shall  be  as  under  

: 
 

i) First Contract: For Ex-works (India) supply of plant and equipment and accessories by bidder including 

mandatory spares and spares to be supplied during warranty  

ii) Second Contract: for providing all services i.e. loading, inland/air/shipment transportation for delivery at 

site, inland/air/shipment transit insurance, unloading, storage, handling at site, installation, insurance covers 

other than inland transit insurance, testing, commissioning and conducting Guarantee tests in respect of all 

the equipments supplied under the 'First Contract' and all other services including civil works, if any,  as 

specified in the Contract Documents including sales tax and duties as asked in price bid in section IV. It will 

also cover cost for Repair and Maintenance and equipmentsand/or additional warranty, where ever asked 

for ,supplied under the 'First Contract' and all other services including civil works, if any, as specified in the 

Contract Documents. All items in second contract must be quoted including service tax.  

iii) Third Contract: For providing all services including Awareness programme for public/stake 

holders/workshops/printing brochure and other materials, Survey cost, Monitoring and verification cost, scrap 

disposal cost, arrangement of office at both sites and Statuary agencies cost including service tax. 

All the above Contracts will contain a cross-fall breach clause specifying that breach of one Contract will 

constitute breach of the other Contracts which will confer a right on the Employer to terminate the other 

Contracts also at the risk and the cost of the contractor /Implementing Partner for the Project, for which 

awards have been made. 

In case, value of second contract viz transportation, insurance is lower or the supply cost includes 

transportation, insurance etc than three contract may be merged in two contract. 

Arbitration: 1. Appointing authority for adjudicator: MD, CESL 
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 2. The place of arbitration shall be: New Delhi 

Prices are to be quoted as Firm during currency of contract. No price adjustment is allowed. 

General: 

1. In case of investment partner, A project manager is to be deputed from their side for co-coordinating 
activities. 

2. Word Implementing Partner for any Project used in General Conditions of contract includes persons 
of Investment partner, executing and implementing agencies etc 

3. Notification of award  means Letter of Intent and Letter of award 
 

3.6.2 The award of separate Contracts shall not in any way dilute the responsibility of the Implementing 

Partner for the successful completion of the Facilities as per Contract Documents and a breach 

in one Con-tract shall automatically be construed as a breach of the other Contract(s) which will 

confer a right on the CESL to terminate the other Contract(s) also at the risk and the cost of the 

Implementing Partner.  

 

3.7 Entire Agreement  
 

Subject to GCC Sub-Clause 16.4 hereof, the Contract constitutes the entire agreement between the 

CESL and Implementing Partner with respect to the subject matter of Contract and supersedes all 

communications, negotiations and agreements (whether written or oral) of parties with respect thereto 

made prior to the date of Contract.  

 

3.8 Amendment 
 

No amendment or other variation of the Contract shall be effective unless it is in writing, is dated, 

expressly refers to the Contract, and is signed by a duly authorized representative of each party here 

to.  

 

  3.9 Independent Contractor or Implementing Partner 
   

The Implementing Partner shall be an independent Implementing Partner performing the Contract. The 

Contract does not create any agency, partnership, joint venture or other joint relationship between the 

parties here to.  

 

Subject to the provisions of the Contract, the Contractor or Implementing Partner shall be solely 

responsible for the manner in which the Contract is performed. All employees, representatives or Sub 

Contractor or Sub Implementing Partners engaged by the Implementing Partner in connection with the 

performance of the Contract shall be under the complete control of the Implementing Partner and shall 

not be deemed to be employees of the CESL, and nothing contained in the Contract or in any 

subcontract awarded by the Implementing Partner shall be construed to create any contractual 

relationship between any such employees, representatives or Sub Contractor or Sub Implementing 

Partners and the CESL. 

 

3.10 Joint Venture or Consortium  
 

If the Implementing Partner is a joint venture or consortium of two or more firms, all such firms shall be 

jointly and severally bound to the CESL for the fulfilment of the provisions of the Contract and shall 

designate one of such firms to act as a leader with authority to bind the joint venture or consortium. The 

composition or the constitution of the joint venture or consortium shall not be altered without the prior 

consent of the CESL.  

 
3.11 Non-Waiver  
 

3.11.1Subject to GCC Sub-Clause 3.11.2 below, no relaxation, forbearance, delay or indulgence by 

either party in enforcing any of the terms and conditions of the Contract or the granting of time by either 

party to the other shall prejudice, affect or restrict the rights of that party under the Contract, nor shall 

any waiver by either party of any breach of Contract operate as waiver of any subsequent or continuing 

breach of Contract. 
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3.11.2Any  waiver  of  a  party’s  rights,  powers  or  remedies  under  the Contract must be in writing, must be 

dated and signed by an authorized representative of the party granting such waiver, and must specify the 

right and the extent to which it is being waived. 

 

3.12 Severability 

If  any  provision  or  condition  of  the  Contract  is  prohibited  or  rendered invalid or unenforceable, such 

prohibition, invalidity or unenforceability shall not affect the validity or enforceability of any other provisions 

and conditions of the Contract. 

 

3.13 Country of Origin 

“Origin” means the place where the materials, equipment and other supplies for the Facilities are mined, 

grown, produced or manufactured, and from which the services are provided. 

 

4. Notices 

 

4.1Unless otherwise stated in the Contract, all notices to be given under the Contract shall be in writing, 
and shall be sent by personal delivery, airmail post, special courier, cable, telegraph, telex, facsimile or 
Electronic Data Interchange (EDI) to the address of the relevant party set out in the Contract Coordination 
Procedure to be finalised pursuant to GCC Sub-Clause 17.2.3.1, with the following provisions. 
 

4.1.1Any notice sent by cable, telegraph, facsimile or shall be confirmed within two (2) days  after despatch 
by notice sent by airmail/ post  or  special  courier,  except  as  otherwise  specified  in  the Contract. 
 

 4.1.2Any notice sent by airmail post or special courier shall be deemed (in the absence of     evidence of 
earlier receipt) to  have  been delivered ten (10) days after despatch.   In proving the fact of despatch, it shall 
be sufficient to show that the envelope containing such notice was properly addressed, stamped and conveyed 
to the postal authorities or courier service for transmission by airmail or special courier. 
 
 4.1.3Any notice delivered personally or sent by telegraph, facsimile shall be deemed to have been delivered 
on date of its despatch. 
 
4.1.4Either party may change its postal, cable, telex, facsimile or EDI address or addressee for receipt of such 
notices by ten (10) days’ notice to the other party in writing.  
 

4.2Notices  shall  be  deemed  to  include  any  approvals,  consents,  instruction orders  and certificates  to be 
given under the Contract. 
 

5. Governing Law 
 

5.1The Contract shall be governed by and interpreted in accordance withlaws in force in India. The Courts 
of Delhi shall have exclusive jurisdictionin all matters arising under the Contract. 
 

6. Settlement of Disputes  
 
6.1 Adjudicator 
 

6.1.1 If any dispute of any kind whatsoever shall arise between the CESL and the Implementing Partner 
in connection with or arising out of the Contract, including without prejudice to the generality of the 
foregoing, any question regarding its existence, validity or termination,  or  the  execution  of  the  
Facilities—whether  during  the progress of the Facilities or after  their completion and whether before or 
after the termination, abandonment or breach of the Contract—the parties shall seek to resolve any such 
dispute or difference by mutual consultation.   If the parties fail to resolve such a dispute or difference by 
mutual consultation, then the dispute shall be referred in writing by either party to the Adjudicator, with a 
copy to the other party. 

 

6.1.2 The Adjudicator shall give its decision in writing to both parties within twenty-eight (28) days of a 
dispute being referred to it. If the Adjudicator has done so, and no notice of intention to commence arbitration 
has been given by either the CESL or the Implementing Partner within fifty-six (56) days of such reference, 
the decision shall become final and binding upon the CESL and the Implementing Partner. Any decision 
that has become final and binding shall be implemented by the parties forthwith. 
 
6.1.3 Should the Adjudicator resign or die, or should the CESL and the Implementing Partner agree that 
the Adjudicator is not fulfilling its functions in accordance with the provisions of the Contract; another 
retired Judge of High Court/Supreme Court of India shall be jointly appointed by the CESL and the 
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Implementing Partner as adjudicator under the Contract. Failing agreement between the two within twenty  
eight  (28)  days,  the  new  retired  judge  of  High  Court/Supreme Court of India shall be appointed as 
the Adjudicator under the Contract at the request of either party by the Appointing Authority specified in the 
SCC. The adjudicator shall be paid fee plus reasonable expenditures incurred in the execution of its duties 
as adjudicator under the contract. This cost shall be divided equally between the CESL and the 
Implementing Partner. 

 
6.2 Arbitration 
 

6.2.1 If either the CESL or the Implementing Partner is dissatisfied with the Adjudicator’s decision, or if  
the Adjudicator fails to give a decision within twenty-eight (28) days of a dispute being referred to it, then 
either the CESL or the Implementing Partner may, within  fifty-six  (56) days of such reference, give notice 
to the other party, with a copy for information to the Adjudicator, of its intention to com- mence arbitration, 
as hereinafter provided, as to the matter in dispute, and no arbitration in respect of this matter may be 
commenced unless such notice is given. 
 
6.2.2 Any dispute in respect of which a notice of intention to commence arbitration has been given, in 
accordance with GCC Sub-Clause 6.2.1, shall be finally settled by arbitration. Arbitration may be 
commenced prior to or after completion of the Facilities. 

 

In case the Contractor is a Public Sector Enterprise or a Government Department 

 

6.2.3 In case the Contractor is a Public Sector Enterprise or a Government Department, the dispute shall 

be shall be referred for resolution in Permanent Machinery for Arbitration (PMA) of the Department of 

Public Enterprise, Government of India. Such dispute or difference shall be referred by either party for 

Arbitration to the sole Arbitrator in the Department of Public Enterprises to be nominated by the Secretary 

to the Government of India in-charge of the Department of Public Enterprises. The award of the Arbitrator 

shall be binding upon the parties to the dispute, provided, however, any party aggrieved by such award 

may make a further reference for setting aside or revision of the award to the Law Secretary, Department 

of Legal Affairs, Ministry of Law & Justice, Government of India. Upon such reference the dispute shall 

be decided by the Law Secretary or the Special Secretary/Additional Secretary, when so authorized by 

the Law Secretary, whose decision shall bind the Parties finally and conclusively. The Parties to the 

dispute will share  equally  the  cost  of  arbitration  as  intimated  by  the  Arbitrator. 

 

 In  case  the  Contractor  is  not  a  Public  Sector  Enterprise or  a  Government Department 

 

6.2.4 In all other cases, any dispute submitted by a party to arbitration shall be heard by  an  arbitration 

panel  composed  of  three  arbitrators,  in  accordance  with  the provisions set forth  below. 

 

6.2.5 The Employer and the Contractor shall each appoint one arbitrator, and these two arbitrators  shall  

jointly  appoint  a  third  arbitrator,  who  shall  chair  the  arbitration panel. If the two  arbitrators do not 

succeed in appointing a third arbitrator within twenty-eight (28) days after the  latter of the two arbitrators 

has been appointed, the third arbitrator shall,  at  the  request  of  either  party,  be  appointed  by  the 

Appointing Authority for arbitrator designated in the SCC. 

 

6.2.6 If one party fails to appoint its arbitrator within forty-two (42) days after the other party has named 

its arbitrator, the party which  has  named  an  arbitrator  may request the Appointing  Authority to appoint 

the second arbitrator. 

 

6.2.7 If for any reason an arbitrator is unable to perform its function, the mandate of the Arbitrator shall 

terminate in accordance with the provisions of applicable laws as mentioned in GCC Clause 5(Governing 

Law) and a substitute shall be appointed in the same manner as the original arbitrator. 

 

6.2.8 Arbitration  proceedings  shall  be  conducted  in  accordance  with  The  Arbitration  and Conciliation  

Act, 1996 and its subsequent thereof. The venue of arbitration shall be New Delhi. 

 

6.2.9 The decision of a majority of the arbitrators (or of the third arbitrator chairing the arbitration panel, 

if there is no such majority) shall be final and binding and shall be enforceable in any court of competent 

jurisdiction as decree of the court. The parties thereby  waive  any  objections  to  or  claims  of  immunity  

from  such enforcement. 

 


