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permits the use by such other Implementing Partners of the Implementing Partner’s Equipment, or provides any other 

service of whatsoever nature for such other Implementing Partners, the CESL shall fully compensate the Implementing 

Partner for any loss or damage caused or occasioned by such other Implementing Partners in respect of any such 

use or service, and shall pay to the Implementing Partner reasonable remuneration for the use of such equipment or 

the provision of such services. 

 

22.4.3 The Implementing Partner shall also so arrange to perform its work as to minimize, to the extent possible, 

interference with the work of other Implementing Partners. The Project Manager shall determine the resolution of any 

difference or conflict that may arise between the Implementing Partner and other Implementing Partners and the 

workers of the CESL in regard to their work.  

 

22.4.4 The Implementing Partner shall notify the Project Manager promptly of any defects in the other Implementing 

Partners’ work that come to its notice, and that could affect the Implementing Partner’s work. The Project Manager 

shall determine the corrective measures, if any, required to rectify the situation after inspection of the Facilities. 

Decisions made by the Project Manager shall be binding on the Implementing Partner.  

 
22.5 Emergency Work  
 
If, by reason of an emergency arising in connection with and during the execution of the Contract, any protective or 

remedial work is necessary as a matter of urgency to prevent damage to the Facilities, the Implementing Partner shall 

immediately carry out such work.  

 

 If the Implementing Partner is unable or unwilling to do such work immediately, the CESL may do or cause such work 

to be done as the CESL may determine is necessary in order to prevent damage to the Facilities. In such event the 

CESL shall, as soon as practicable after the occurrence of any such emergency, notify the Implementing Partner in 

writing of such emergency, the work done and the reasons therefor. If the work done or caused to be done by the 

CESL is work that the Implementing Partner was liable to do at its own expense under the Contract, the reasonable 

costs incurred by the CESL in connection therewith shall be paid by the Implementing Partner to the CESL. Otherwise, 

the cost of such remedial work shall be borne by the CESL.  

 

22.6 Site Clearance  
 

22.6.1 Site Clearance in Course of Performance: In the course of carrying out the Contract, the Implementing Partner 

shall keep the Site reasonably free from all unnecessary obstruction, store or remove any surplus materials, clear 

away any wreckage, rubbish or temporary works from the Site, and remove any Implementing Partner’s Equipment 

no longer required for execution of the Contract.  

 

22.6.2 Clearance of Site after Completion: After Completion of all parts of the Facilities, the Implementing Partner 

shall clear away and remove all wreckage, rubbish and debris of any kind from the Site, and shall leave the Site and 

Facilities clean and safe.  

 
DisposalofScrap 

 

The Contractor shall with the agreement of the Employer promptly remove from the site any 'Scrap' generated during 

performance of any activities at site in pursuance of the Contract. The term 'Scrap' shall refer to scrap / waste / 

remnants arising out of the fabrication of structural steel work and piping work at the project site in the course of 

execution of the contract and shall also include any wastage of cables during the termination process while installing 

the cables. 

 

The ownership of such Scrap shall vest with the Contractor except in cases where the items have been issued by the 

Employer from its stores for their installation only without any adjustment to the Contract Price. The removal of scrap 

shall be subject to the Contractor producing the necessary clearance from the relevant authorities (Custom, Excise 

etc.), if required by the law, in respect of disposal of the scrap.  The liability for the payment of the applicable 

taxes/duties shall be that of the Contractor. Harmful scrap shall be disposed as per environmental statuary or other 

guidelines at contractor or implementing partner own cost. 

 

The Contractor shall also indemnify to keep the Employer harmless from any act of omission or negligence on the 

part of the Contractor in following the statutory requirements with regard to removal/disposal of scrap. The Indemnity 

Bond shall be furnished by Contractor as per proforma enclosed in Section-VII (Forms and Procedure) as Form No. 

14. Further, in case the laws require the Employer to take prior permission of the relevant Authorities before handing 
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over the scrap to the Contractor, the same shall be obtained by the Contractor on behalf of the Employer. 

 

However scrap generated in say replacement of pumps (i.e. old pumps as scrap) or any other scrap which is owned 

by CESL as per contract agreement, the same shall be disposed by CESL and CESL will get the payment.  Contractor 

or Implementing Partner will co-ordinate with CESL and the agency picking up the scrap, for scrap disposal. 

 

22.7 Watching and Lighting  

The Implementing Partner shall provide and maintain at its own expense all lighting,fencing, and watching when and 
where necessary for the proper executionand the protection of the Facilities, or for the safety of the owners and 
occupiers of adjacent property and for the safety of the public. 

 
 

22.8 Work at Night and on Holidays 

22.8.1 Unless  otherwise  provided  in  the  Contract,  no  work  shall  becarried out during the night and on public 
holidays of the countrywhere  the  Site  is  located  without  prior  written  consent  of  theCESL, except where work is 
necessary or required to ensuresafety of the Facilities or for the protection of life, or to preventloss  or  damage  to  
property,  when  the  Implementing Partner  shallimmediately advise the Project Manager, provided that provisionsof  
this  GCC  Sub-Clause  22.8.1  shall  not  apply  to  any  work which is customarily carried out by rotary or double-
shifts. 
 

22.8.2 Notwithstanding GCC Sub-Clauses 22.8.1 or 22.1.3, if and when the Implementing Partner considers it 
necessary to carry out work at night or on public holidays so as to meet the Time for Completion and requests the 
CESL’s consent thereto, the CESL shall not unreasonably withhold such consent. 
 
 

23. Test and Inspection 

 
23.1 The  Implementing Partner  shall at its own expense carry out at the place of manufacture and/or on the Site all 
such tests and/or inspections of the Plantand  Equipment  and  any  part  of  the  Facilities  as  are  specified  in  the 
Contract. 
 
23.2 The CESL and the Project Manager or their designated representatives shall be entitled to attend the aforesaid test 
and/or inspection, provided that the CESL shall bear all costs and expenses incurred in connection with such attendance 
including, but not limited to, all traveling and board and lodging expenses. 
 
23.3 Whenever   the   Implementing Partner   is ready to carry out any such test and/orinspection, the Implementing 
Partner shall give a reasonable advance notice of suchtest and/or inspection and of the place and time thereof to the 
ProjectManager.   The Implementing Partner shall obtain from any relevant third party ormanufacturer any necessary 
permission or consent to enable theCESL and the Project Manager (or their designated representatives)to attend 
the test and/or inspection 
 

23.4 The Implementing Partner shall provide the Project Manager with a certified report of the results of any such test 
and/or inspection. 
 
If the CESL or Project Manager (or their designated representatives)fails to attend the test and/or inspection, or if it 
is agreed between theparties  that  such  persons  shall  not  do  so,  then  the  Implementing Partner  mayproceed 
with the test and/or inspection in the absence of such persons,and may provide the Project Manager with a certified 
report of the results thereof. 
 

23.5 The Project Manager may require the Implementing Partner to carry out any test and/or inspection not required 

by the Contract, provided that the Implementing Partner’s reasonable costs and expenses incurred in the carrying out 

of such test and/or inspection shall be added to the Contract Price. Further, if such test and/or inspection impedes the 

progress of work on the Facilities and/or the Implementing Partner’s performance of its other obligations under the 

Contract, due allowance will be made in respect of the Time for Completion and the other obligations so affected.  

 
23.6 If any Plant and Equipment or any part of the Facilities fails to pass any test and/or inspection, the Implementing 

Partner shall either rectify or replace such Plant and Equipment or part of the Facilities and shall repeat the test and/or 

inspection upon giving a notice under GCC Sub-Clause 23.3.  

 
23.7 If any dispute or difference of opinion shall arise between the parties in connection with or arising out of the test 

and/or inspection of the Plant and Equipment or part of the Facilities that cannot be settled between the parties within 

a reasonable period of time, it may be referred to the Adjudicator for determination in accordance with GCC Sub-

Clause 6.1 (Adjudicator).  
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23.8 The Implementing Partner shall afford the CESL and the Project Manager, at the CESL’s expense, access at 

any reasonable time to any place where the Plant and Equipment are being manufactured or the Facilities are being 

installed, in order to inspect the progress and the manner of manufacture or installation, provided that the Project 

Manager shall give the Implementing Partner a reasonable prior notice.  

 

23.9 The Implementing Partner agrees that neither the execution of a test and/or inspection of Plant and Equipment 

or any part of the Facilities, nor the attendance by the CESL or the Project Manager, nor the issue of any test certificate 

pursuant to GCC Sub-Clause 23.4, shall release the Implementing Partner from any other responsibilities under the 

Contract.  

 

23.10 No part of the Facilities or foundations shall be covered up on the Site without the Implementing Partner carrying 

out any test and/or inspection required under the Contract. The Implementing Partner shall give a reasonable notice 

to the Project Manager whenever any such part of the Facilities or foundations are ready or about to be ready for test 

and/or inspection; such test and/ or inspection and notice thereof shall be subject to the requirements of the Contract. 

 

23.11 The Implementing Partner shall uncover any part of the Facilities or foundations, or shall make openings in or 

through the same as the Project Manager may from time to time require at the Site, and shall reinstate and make 

good such part or parts. 

 

If any part of the Facilities or foundations have been covered up at the Site after compliance with the requirement of 

GCC Sub-Clause 23.10 and are found to be executed in accordance with the Contract, the expenses of uncovering, 

making openings in or through, reinstating, and making good the same shall be borne by the CESL, and the Time for 

Completion shall be reasonably adjusted to the extent that the Implementing Partner has thereby been delayed or 

impeded in the performance of any of its obligations under the Contract. 

 

 

24. Completion of the Facilities  

 
24.1 As soon as the Facilities orany part thereof has, in the opinionof the Implementing Partner, been completed 
operationally and structurally and putin a tight and clean condition as specified in the Technical Specifications, excluding 
minor items not materially affecting the operation or safety o the Facilities, the Implementing Partner shall so notify 
the CESL in writing. 
 

24.2 Within  seven  (7)  days  after  receipt  of  the  notice  from  the  Implementing Partnerunder GCC Sub-Clause 24.1, 
the CESL shall supply the operatingand maintenance personnel specified in Appendix 6 (Scope of Worksand Supply 
by the CESL) to the Contract Agreement, required forPrecommissioning of the Facilities or any part thereof. 
 
Unless otherwise specified in the Technical Specifications, the CESLshall also provide, within the said seven (7) day 
period, the raw materials,utilities, lubricants, chemicals, catalysts, facilities, services and othermatters required for 
Precommissioning of the Facilities or any part thereof. 
 

24.3 As soon as reasonably practicable after the operating and maintenance personnel have been supplied by the 
CESL and the  raw  materials, utilities,  lubricants,  chemicals,  catalysts,  facilities,  services  and  other matters, if so 
specified in Appendix 6 (Scope of Works and Supply by the  CESL)/  Technical  Specifications,  have  been  provided  
by  the CESL in accordance with GCC Sub-Clause 24.2, the Implementing Partner shall commence Precommissioning 
of the Facilities or the relevant part thereof in preparation for Commissioning. 
 
24.4 As   soon   as all works in respect of Precommissioning are completed and, in the opinion of the Implementing 
Partner, the Facilities or any part thereof is ready for Commissioning, the Implementing Partner shall commence 
Commissioning as per procedures stipulated in Technical Specifications, and as soon as Commissioning is satisfactorily 
completed, the Implementing Partner shall so notify the Project Manager in writing. 
 
24.5 The Project Manager shall, within fourteen (14) days after receipt of the Implementing Partner’s notice under GCC 
Sub-Clause 24.4, either issue a Completion Certificate in the form specified in the Forms and Procedures section in the  
bidding  documents,  stating  that  the  Facilities  or  that  part  thereof have reached Completion as at the date of the 
Implementing Partner’s notice under GCC Sub-Clause 24.4, or notify the Implementing Partner in writing of any defects 
and/or deficiencies. 
 
If  the  Project  Manager  notifies  the  Implementing Partner  of  any  defects  and/or deficiencies,  the  Implementing 
Partner  shall  then  correct  such  defects  and/or deficiencies,  and  shall  repeat  the  procedure  described  in  GCC  
Sub Clause 24.4. 
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If the Project Manager is satisfied that the Facilities or that part thereof have reached Completion, the Project Manager 

shall, within seven (7) days after receipt of the Implementing Partner’s repeated notice, issue a Completion Certificate 

stating that the Facilities or that part thereof have reached Completion as at the date of the Implementing Partner’s 

repeated notice. 

 

If the Project Manager is not so satisfied, then it shall notify the Implementing Partner in writing of any defects and/or 

deficiencies within seven (7) days after receipt of the Implementing Partner’s repeated notice, and the above 

procedure shall be repeated. 

 
24.6  If the Project Manager fails to issue the Completion Certificate and fails to inform the Implementing Partner of 

any defects and/or deficiencies within fourteen (14) days after receipt of the Implementing Partner’s notice under GCC 

Sub-Clause 24.4 or within seven (7) days after receipt of the Implementing Partner’s repeated notice under GCC Sub-

Clause 24.5, or if the CESL makes use of the Facilities or part thereof, then the Facilities or that part thereof shall be 

deemed to have reached Completion as of the date of the Implementing Partner’s notice or repeated notice, or as of 

the CESL’s use of the Facilities, as the case may be.  

 
24.7 As soon as possible after Completion, the Implementing Partner shall complete all outstanding minor items so 

that the Facilities are fully in accordance with the requirements of the Contract, failing which the CESL will undertake 

such completion and deduct the costs thereof from any monies owing to the Implementing Partner.  

 
24.8 Upon Completion, the CESL shall be responsible for the care and custody of the Facilities or the relevant part 

thereof, together with the risk of loss or damage thereto, and shall thereafter take over the Facilities or the relevant 

part thereof.  

 

 

 

 

25. Commissioning, Guarantee  Test and Operational Acceptance 
 
25.1 Commissioning 
 

25.1.1 Commissioning of the Facilities or any part thereof shall becompleted by the Implementing Partner as per 

procedures detailed in the Technical Specifications. 

 

The CESL shall, unless otherwise specified in   Appendix 6(Scope of  Works  and  Supply  by  the  CESL)/  
TechnicalSpecifications, supply the operating and maintenance personneland all raw materials, utilities, lubricants, 
chemicals, catalysts ,facilities, services and other matters required for Commissioningof the Facilities. 
 

25.2 Guarantee Test (where ever applicable) 
 

25.2.1 The Guarantee Test (and repeats thereof) shall be conducted by the Implementing Partner after Commissioning of 

the Facilities or the relevant part thereof to ascertain whether the Facilities or the relevant part can attain the Functional 

Guarantees specified in the Contract Documents.  The Implementing Partner’s and Project Manager’s advisory 

personnel shall attend the Guarantee Test. The CESL shall promptly provide the Implementing Partner with such 

information as the Implementing Partner may reasonably require in relation to the conduct and results of the 

Guarantee Test (and any repeats thereof). 

 

25.2.2 If for reasons not attributable to the Implementing Partner, the Guarantee Test of the Facilities or the relevant 

part thereof cannot be successfully completed within the period from the date of Completion specified in the SCC or 

any other period agreed upon by the CESL and the Implementing Partner, the Implementing Partner shall be deemed 

to have fulfilled its obligations with respect to the Functional Guarantees, and GCC Sub-Clauses 28.2 and 28.3 shall 

not apply.  

 

25.3 Operational Acceptance  

 
25.3.1 Subject to GCC Sub-Clause 25.4 (Partial Acceptance) below, Operational Acceptance shall occur in respect 

of the Facilities or any part thereof when  

 

(a) the Guarantee Test has been successfully completed and the Functional Guarantees are met; or  

(b) the Guarantee Test has not been successfully completed or has not been carried out for reasons not 
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attributable to the Implementing Partner within the period from the date of Completion specified in the SCC 

or any other agreed upon period as specified in GCC Sub-Clause 25.2.2 above, but successful Completion 

of the Facilities has been achieved; or  

(C) the Implementing Partner has paid the liquidated damages specified in GCC Sub-Clause 28.3 hereof; and  

 

(d) any minor items mentioned in GCC Sub-Clause 24.7 hereof relevant to the Facilities or that part   thereof 

have been completed.  

 

25.3.2 At any time after any of the events set out in GCC Sub-Clause 25.3.1 have occurred, the Implementing Partner 

may give a notice to the Project Manager requesting the issue of an Operational Acceptance Certificate in the form 

provided in the Bidding Documents or in another form acceptable to the CESL in respect of the Facilities or the part 

thereof specified in such notice as at the date of such notice.  

 
25.3.3 The Project Manager shall, after consultation with the CESL, and within forty five (45) days after receipt of the 

Implementing Partner’s notice, issue an Operational Acceptance Certificate.  

 
25.3.4 If within forty five (45) days after receipt of the Implementing Partner’s notice, the Project Manager fails to issue 

the Operational Acceptance Certificate or fails to inform the Implementing Partner in writing of the justifiable reasons 

why the Project Manager has not issued the Operational Acceptance Certificate, the Facilities or the relevant part 

thereof shall be deemed to have been accepted as at the date of the Implementing Partner’s said notice. 

 

25.4 Partial Acceptance  
 

25.4.1 If the Contract specifies that Completion and Commissioning shallbe carried out in respect of parts of the 
Facilities, the provisionsrelating to Completion and Commissioning including the GuaranteeTest shall apply to each 
such part of the Facilities individually, andthe Operational Acceptance Certificate shall be issued accordingly for each 
such part of the Facilities. 
 

25.4.2 If a part of the Facilities comprises facilities such as buildings, forwhich no Commissioning or Guarantee Test is 
required, then theProject Manager shall issue the Operational AcceptanceCertificate for such facility when it attains 
Completion, providedthat the Implementing Partner shall thereafter complete any outstanding minoritems that are 
listed in the Operational Acceptance Certificate. 
 

F. Guarantees and Liabilities 

 

26. Completion Time Guarantee 

 
26.1 The Implementing Partner guarantees that it shall attain Completion of the Facilities (or a part for which a separate 
time for completion is specified in theSCC) within the Time for Completion specified in the SCC pursuant toGCC Sub-
Clause 8.2, or within such extended time to which the Implementing Partnershall be entitled under GCC Clause 40 
(Extension of Time for Completion) hereof. 

 
26.2 If the Implementing Partner fails to attain Completion of the Facilities or any part thereof within the Time for 
Completion or any extension thereof under GCC Clause 40 (Extension of Time for Completion), the Implementing 
Partner shall pay to the CESL liquidated damages in the amount computed at the rates specified in the SCC.   The 
aggregate amount of such liquidated damages shall in no event exceed the amount specified as “Maximum” in the 
SCC.  Once the “Maximum” is reached, the CESL may consider termination of the Contract, pursuant to GCC Sub-
Clause 42.2.2. 
 
Such  payment  shall  completely  satisfy  the  Implementing Partner’s  obligation  toattain Completion of the Facilities 
or the relevant part thereof within theTime  for  Completion  or  any  extension  thereof  under  GCC  Clause  40(Extension 
of Time for Completion).  The Implementing Partner shall have no furtherliability whatsoever to the CESL in respect 
thereof. 
 
 
However, the payment of liquidated damages shall not in any way relieve the Implementing Partner from any of its 
obligations to complete the Facilities or from  any  other  obligations  and  liabilities  of  the  Implementing Partner  under  
the Contract. 
 
Save for liquidated damages payable under this GCC Sub-Clause 26.2, the failure by the Implementing Partner to 

attain any milestone or other act, matter or thing by any date specified in Appendix 4 (Time Schedule) to the Contract 

Agreement and/or other program of work prepared pursuant to GCC Clause 18 (Program of Performance) shall not 
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render the Implementing Partner liable for any loss or damage thereby suffered by the CESL. 

 

27. Defect Liability 

 
27.1 The Implementing Partner warrants that the Facilities or any part thereof shall befree from defects in the design, 
engineering, materials and workmanship of the Plant and Equipment supplied and of the work executed. 
 

27.2 The Defect Liability Period shall be eighteen (18) months from the date ofCompletion of the Facilities (or any 
part thereof) or twelve (12) monthsfrom the date of Operational Acceptance of the Facilities (or any partthereof), 
whichever first occurs, unless specified otherwise in the SCC. 
 

If during the Defect Liability Period any defect should be found in thedesign, engineering, materials and workmanship 
of   the Plant andEquipmentsupplied  or  of  the  work  executed  by the Implementing Partner, theImplementing 
Partner shall promptly, in consultation and agreement with theCESL regarding appropriate remedying of the  defects,  
and  at its cost, repair, replace or otherwise make good (as the Implementing Partner shall, at itsdiscretion, determine) 
such defect  as  well as any damage to the Facilitiescaused by such defect.  The Implementing Partner shall not be 
responsible for therepair, replacement or making good of any defect or of any damage to the Facilities arising out of 
or resulting from any of the following causes: 
 

(a) improper operation or maintenance of the Facilities by the CESL 
 

(b) operation  of  the  Facilities  outside  specifications  provided  in  the Contract. 

 

(c)  Normal wear and tear. 
 

 

27.3 The Implementing Partner’s obligations under this GCC Clause 27 shall not apply to  
 

(a) any materials that are supplied by the CESL under GCC Sub- Clause 21.2 (CESL-Supplied Plant, Equipment 
and Materials), are  normally consumed in operation, or have a normal life shorter than the Defect Liability Period 
stated herein. 

 
(b) any  designs,  specifications  or  other  data  designed,  supplied  or specified by or on behalf of the CESL or 

any matters for  which the  Implementing Partner has disclaimed responsibility herein. 
 
(c) any other materials supplied or any other work executed by or on behalf  of  the  CESL,  except  for  the  work  

executed  by  the CESL under GCC Sub-Clause 27.7. 
 

27.4 The CESL shall give the Implementing Partner a notice stating the nature of any such defect together with all 

available evidence thereof, promptly following the discovery thereof. The CESL shall afford all reasonable opportunity 

for the Implementing Partner to inspect any such defect.  

 

27.5 The CESL shall afford the Implementing Partner all necessary access to the Facilities and the Site to enable the 

Implementing Partner to perform its obligations under this GCC Clause 27.  

The Implementing Partner may, with the consent of the CESL, remove from the Site any Plant and Equipment or any 

part of the Facilities that are defective if the nature of the defect, and/or any damage to the Facilities caused by the 

defect, is such that repairs cannot be expeditiously carried out at the Site.  

 

27.6 If the repair, replacement or making good is of such a character that it may affect the efficiency of the Facilities 

or any part thereof, the CESL may give to the Implementing Partner a notice requiring that tests of the defective part 

of the Facilities shall be made by the Implementing Partner immediately upon completion of such remedial work, 

whereupon the Implementing Partner shall carry out such tests.  

 

If such part fails the tests, the Implementing Partner shall carry out further repair, replacement or making good (as the 

case may be) until that part of the Facilities passes such tests. The tests in character shall in any case be not less 

than what has already been agreed by the CESL and the Implementing Partner for the original equipment/part of the 

Facilities.  

 

27.7  If the Implementing Partner fails to commence the work necessary to remedy such defect or any damage to the 

Facilities caused by such defect within a reasonable time (which shall in no event be considered to be less than fifteen 

(15) days), the CESL may, following notice to the Implementing Partner, proceed to do such work, and the reasonable 

costs incurred by the CESL in connection therewith shall be paid to the CESL by the Implementing Partner or may be 
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deducted by the CESL from any monies due to the Implementing Partner or claimed under the Performance Security.  

 

27.8 If the Facilities or any part thereof cannot be used by reason of such defect and/or making good of such defect, 

the Defect Liability Period of the Facilities or such part, as the case may be, shall be extended by a period equal to 

the period during which the Facilities or such part cannot be used by the CESL because of any of the aforesaid 

reasons.Upon correction of the defects in the Facilities or any part thereof by repair/ replacement, such 

repair/replacement shall have the Defect Liability Period extended by a period of twelve (12) month from the time such 

replacement/ repair of the Facilities or any part therof.  

 

27.9 Except  as provided in GCC Clauses 27 and 33 (Loss of or DamagetoProperty / Accident or  Injury to 
Workers/Indemnification),  the  Implementing Partnershall be under no liability whatsoever and howsoever arising, and 
whetherunder the Contract or at law, in respect of defects in the Facilities or anypart thereof, the Plant and Equipment, 
design or engineering or workexecuted that appear after Completion of the Facilities or any part thereof,except  where  
such  defects  are  the  result  of  the  grossnegligence ,fraud, criminal or wilful action of the Implementing Partner. 

 

27.10 In addition, the Implementing Partner shall also provide an extended warranty for any such component of the 

Facilities and during the period of time as may be specified in the SCC. Such obligation shall be in addition to the 

defect liability specified under GCC Sub-Clause 27.2. 

 

28. Functional Guarantees 

 
28.1 The Implementing Partner guarantees that during the Guarantee Test, the Facilities and all parts thereof shall attain 

the Functional Guarantees specified in Appendix 8 (Functional Guarantees) to the Contract Agreement, subject to and 

upon the conditions therein specified. 

 

28.2 If, for reasons attributable to the Implementing Partner, the guaranteed level of the Functional Guarantees specified 

in Appendix 8 (Functional Guarantees) to the Contract Agreement are not met either in whole or in part, the 

Implementing Partner shall, within a mutually agreed time, at its cost and expense make such changes, modifications 

and/or additions to the Plant or any part thereof as may be necessary to meet such Guarantees. The Implementing 

Partner shall notify the CESL upon completion of the necessary changes, modifications and/or additions, and shall 

seek the CESL's consent to repeat the Guarantee Test.  If the specified Functional Guarantees are not established 

even during the repeat of the Guarantee Test, the CESL may at its option, either  

 

(a) Reject the Equipment and recover the payments already made, or 

 

(b) Terminate the Contract pursuant  to  GCC Sub-Clause 42.2.2 and recover the payments already made, or 

 

(c) Accept the equipment after levy of liquidated damages in accordance with the provisions specified in Appendix-

8(Functional Guarantees) to the Contract Agreement. 

 

28.3 In case the CESL exercises its option to accept the equipment after levy of liquidated damages, the payment of 

liquidated damages under GCC Sub-Clause 28.2, up   to the limitation of liability specified in the Appendix-8 

(Functional Guarantees) to the Contract Agreement, shall completely satisfy the Implementing Partner’s guarantees 

under GCC Sub-Clause 28.2, and the Implementing Partner shall have no further liability whatsoever to the CESL in 

respect thereof. Upon the payment of such liquidated damages by the Implementing Partner, the Project Manager 

shall issue the Operational Acceptance Certificate for the Facilities or any part thereof in respect of which the liquidated 

damages have been so paid. 

 

29. Patent Indemnity 
 

29.1 The Implementing Partner shall, subject  to  the  CESL’s compliance  with GCC Sub-Clause  29.2,  indemnify  and  
hold  harmless  the  CESL  and  its employees and officers from and against any and all suits, actions or administrative 
proceedings, claims, demands, losses, damages, costs, and  expenses  of  whatsoever  nature,  including  attorney’s  
fees  and expenses, which the CESL may suffer as a result of any infringement or alleged infringement of any patent, 
utility model, registered design, trademark,  copyright  or  other  intellectual  property  right  registered  or otherwise  
existing  at  the  date of  the  Contract  by  reason of: (a)  the installation of the Facilities by the Implementing Partner 
or the use of the Facilities in the country where the Site is located; and (b) the sale of the products produced by the 
Facilities in any country. 

 

Such  indemnity  shall  not  cover  any  use  of  the  Facilities  or  any  part thereof  other  than  for  the  purpose  indicated  
by  or  to  be  reasonablyinferred from the Contract, any infringement resulting from the use of theFacilities  or  any  part  
thereof,  or  any  products  produced  thereby  inassociation or combination with any other equipment, plant or 
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materialsnot supplied by the Implementing Partner, pursuant to the Contract Agreement. 
 
29.2 If any proceedings are brought or any claim is made against the CESLarising  out  of  the  matters  referred  to  in  
GCC  Sub-Clause  29.1,  the CESL shall promptly give the Implementing Partner a notice thereof, and the 
Implementing Partner may at its own expense and in the CESL’s name conduct such proceedings or claim and any 
negotiations for the settlement of any such proceedings or claim. 
 
If the Implementing Partner fails to notify the CESL within twenty-eight (28) daysafter receipt of such notice that it intends 
to conduct any such proceedingsor claim, then the CESL shall be free to conduct the same on its ownbehalf.  Unless 
the Implementing Partner has so failed to notify the CESL withinthe twenty-eight (28) day period, the CESL shall make 
no admissionthat may be prejudicial to the defense of any such proceedings or claim. 
 
The CESL shall, at the Implementing Partner’s request, afford all availableassistance to the Implementing Partner in 
conducting such proceedings or claim,and shall be reimbursed by the Implementing Partner for all reasonable 
expenses incurred in so doing. 
 

29.3The CESL shall indemnify and hold harmless the Implementing Partner and its employees,  officers  and  

SubImplementing Partners  from  and  against  any  and  all suits, actions or administrative proceedings, claims, demands, 

losses, damages, costs, and expenses of whatsoever nature, including attorney’s fees and expenses, which the 

Implementing Partner may suffer as a result of any infringement or alleged infringement of any patent, utility model, 

registered design, trademark, copyright or other intellectual property right registered or otherwise existing at the date 

of the Contract arising out of or in connection with any design, data, drawing, specification, or other documents or 

materials provided or designed by or on behalf of the CESL. 

 

30. Limitation of Liability  
 

30.1 Except in cases of criminal negligence or wilful misconduct, 
 

(a) the  Implementing Partner  shall  not  be  liable  to  the  CESL,  whether  incontract, tort, or otherwise, for any 
indirect or consequential  lossor  damage,  loss  of  use,  loss  of  production,  or  loss  of  profits  or 
interest costs, provided that this exclusion shall not apply to anyobligation  of  the  Implementing Partner  to  pay  
liquidated  damages  to  theCESL and 

 

(b) the aggregate liability of the Implementing Partner to the CESL, whetherunder the Contract, in tort or otherwise, 
shall not exceed the totalContract Price, provided that this limitation shall not apply to anyobligation of the 
Implementing Partner to indemnify the CESL with respectto patent infringement or as specified in SCC. 

 

 

G. Risk Distribution 

 

31. Transfer of Ownership 

 

31.1Ownership of the Plant and Equipment (including spare parts) procured in  the  country  where  the  Site  is  located  

shall  be  transferred  to  the CESL when the Plant and Equipment are reached at site. 

 
31.2Ownership of the Implementing Partner’s Equipment used by the Implementing Partnerand itsSubImplementing 
Partners in connection with the Contract shall remain with theImplementing Partner or its SubImplementing Partners. 
 

31.3Ownership of any Plant and Equipment in excess of the requirements for the Facilities shall revert to the Implementing 

Partner upon Completion of the Facilities or at such earlier time when the CESL and the Implementing Partner agree 

that the  Plant  and  Equipment  in  question  are  no  longer  required  for  the Facilities,  provided  quantity  of  any  

Plant  and  Equipment  specifically stipulated in the Contract shall be the property of the CESL whether or not 

incorporated in the Facilities. 

 

31.4 Disposalofsurplusmaterial 
 

Ownership of any Plant and Equipment in excess of the requirements for the Facilities (i.e. surplus material) shall 

revert to the Contractor upon Completion of the Facilities and Guarantee Test or at such earlier time when the 

Employer and the Contractor agree that the Plant and Equipment in question are no  longer required for the Facilities, 

provided quantity of any Plant and Equipment specifically stipulated in the Contract shall be the property of the 

Employer  whether  or  not incorporated in the Facilities. The Contractor shall remove from the site  such surplus 

material brought by him in pursuance of the Contract, subject to the Contractor producing the necessary clearance 
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from the relevant authorities (Customs, Excise etc.), if required by law, in respect of re-export or disposal of the surplus 

material locally. The liability for the payment of the applicable taxes/ duties, if any, on the surplus material so re-

exported and/or disposed locally shall be that of the Contractor. 

 

The Contractor shall also indemnify to keep the Employer harmless from any act of omission or negligence on the 

part of the Contractor in following the statutory requirements with regard to removal / disposal of surplus material. The 

Indemnity Bond shall be furnished by contractor as per proforma enclosed in Section-VII (Forms and Procedure) as 

Form No. 14. Further, in case the laws require the Employer to take prior permission of the relevant Authorities before 

handing over the surplus material to the Contractor, the same shall be obtained by the Contractor on behalf of the 

Employer. 

 

 

31.5 Notwithstanding the transfer of ownership of the Plant and Equipment, the responsibility for care and custody 

thereof together with the risk, of loss or damage thereto shall remain with the Implementing Partner pursuant to GCC 

Clause 32 (Care of Facilities) hereof until Completion of the Facilities or the part thereof in which such Plant and 

Equipment are incorporated. 

 

31.5 In case of two/three Contracts entered into between the CESL and the Implementing Partner as per GCC Sub-

Clause 3.6 or where the CESL hands over his equipment to the Implementing Partner for executing the Contract, 

then the Implementing Partner shall at the time of taking delivery of the Equipment through Bill  of  Lading  or  

other  despatch  documents  furnish  Trust  Receipt  for Plant, Equipment and Materials and also execute an 

Indemnity Bond in favour of the CESL in the form acceptable to CESL for keeping the equipment in safe custody 

and to utilise the same exclusively for the purpose of the said Contract. Proforma for the Trust Receipt and Indemnity 

bond. TheCESL shall also issue a separate Authorisation Letter to the Implementing Partnerto enable him to take 

physical delivery of plant, equipment and materials from the CESL. 

 

 

32 Care of Facilities 

 

32.1 The  Implementing Partner  shall  be  responsible  for  the  care  and  custody  of  the Facilities or any part thereof 
until the date of Completion of the Facilities pursuant to GCC Clause 24 (Completion of the Facilities) or, where the 
Contract provides for Completion of the Facilities in parts, until the date of Completion of the relevant part, and shall 
make good at its own cost any loss or damage that may occur to the Facilities or the relevant part thereof from any 
cause whatsoever during such period.  The Implementing Partnershall also be responsible for any loss or damage to 
the Facilities caused by the Implementing Partner or its SubImplementing Partners in the course of any work carried 
out, pursuant to GCC Clause 27 (Defect Liability).  Notwithstanding the foregoing, the Implementing Partner shall not 
be liable for any loss or damage to the Facilities  or  that  part  thereof  caused  by  reason  of  any  of  the  matters specified 
or referred to in paragraphs (a), (b) and (c) of GCC Sub-Clauses 32.2 and 38.1. 
 
32.2 If any loss or damage occurs to the Facilities or any part thereof or to the Implementing Partner’s temporary 
facilities by reason of  
 

(a) (insofar  as  they  relate  to  the  country  where  the  Site  is  located) nuclear  reaction,  nuclear  radiation,  
radioactive  contamination, pressure wave caused by aircraft or other aerial objects, or any other  
occurrences  that  an  experienced  Implementing Partner  could  not reasonably  foresee, or  if  reasonably 
foreseeable could  not reasonably make provision for or insure against,  insofar as such risks are not normally 
insurable on the insurance market and are mentioned  in  the  general exclusions  of  the  policy  of  insurance, 
including  War  Risks  and  Political  Risks, taken  out  under  GCC Clause 34 (Insurance) hereof. 
 

(b) any use or occupation by the CESL or any third party (otherthan a SubImplementing Partner) authorized by 
the CESL of any part ofthe Facilities.  
 

(c) any  use  of  or  reliance  upon  any  design,  data  or  specificationprovided or designated by or on behalf of 
the CESL, or anysuch matter for which the Implementing Partner has disclaimed responsibilityherein, 

 
the CESL shall pay to the Implementing Partner all sums payable in respect ofthe Facilities executed, notwithstanding 
that the same be lost, destroyedor damaged, and will pay to the Implementing Partner the replacement value of 
alltemporary facilities and all parts thereof lost, destroyed or damaged.  Ifthe CESL requests the Implementing Partner 
in writing to make good any lossor  damage  to  the Facilities  thereby  occasioned,  the  Implementing Partner  shallmake 
good the same at the cost  of the CESL in accordance withGCC  Clause  39  (Change  in  the  Facilities).   If  the  CESL  
does  notrequest the Implementing Partner in writing to make good any loss or damage tothe Facilities thereby 
occasioned, the CESL shall either request achange in accordance with GCC Clause 39 (Change in the 
Facilities),excluding  the  performance  of  that  part  of  the  Facilities  thereby  lost,destroyed or damaged, or, where 
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the loss or damage affects a substantialpart of the Facilities, the CESL shall terminate the Contract pursuantto GCC 
Sub-Clause 42.1 (Termination for CESL’s Convenience) hereof,except  that  the  Implementing Partner  shall  have  no  
entitlement  to  profit  underparagraph (e) of GCC Sub-Clause 42.1.3 in respect of any unexecutedFacilities as at the 
date of termination. 
 
32.3 The Implementing Partner shall be liable for any loss of or damage to any Implementing Partner’s Equipment, or any 
other property of the Implementing Partner used or intended to be used for purposes of the Facilities, except (i) as 
mentioned in GCC Sub-Clause 32.2 (with respect to the Implementing Partner’s temporary facilities), and  (ii)  where  
such  loss  or  damage  arises  by  reason  of  any  of  the matters specified in GCC Sub-Clauses 32.2(b) and (c) and 
38.1. 
 

32.3 With respect to any loss or damage caused to the Facilities or any partthereof or to the Implementing Partner’s 
Equipment by reason of any of the mattersspecified in GCC Sub-Clause 38.1, the provisions of GCC Sub-Clause38.3 
shall apply. 

 

33 Loss of or Damage to Property; Accident or Injury to workers; Indemnification 

 

33.1 Subject to GCC Sub - Clause 33.3, the Implementing Partner shall indemnify andhold harmless the CESL and 
its employees  and  officers from andagainst any and all suits, actions or  administrative proceedings, 
claims,demands, losses, damages, costs, and expenses of  whatsoever nature,including  attorney’s  fees  and  expenses,  
in  respect  of  the  death  or  injuryof  any  person  or  loss  of  or  damage  to  any  property  (other  than  theFacilities 
whether accepted or not), arising in connection with the supplyand installation of the Facilities and by reason of the 
negligence of theImplementing Partner or its SubImplementing Partners, or their employees, officers or 
agents,except any injury, death or property damage caused by the negligence of the CESL, its Implementing 
Partners, employees, officers or agents. 

 

33.2 If any proceedings are brought or any claim is made against the CESLthat might subject the Implementing 
Partner to liability under GCC Sub-Clause33.1, the CESL shall promptly give the Implementing Partner a notice 
thereofand the Implementing Partner may at its own expense and in the CESL’s nameconduct such proceedings or 
claim and any negotiations for the settlement of any such proceedings or claim. 
 
If the Implementing Partner fails to notify the CESL within twenty-eight (28) daysafter receipt of such notice that it 
intends to conduct any such proceedingsor claim, then the CESL shall be free to conduct the same on its ownbehalf.  
Unless the Implementing Partner has so failed to notify the CESL withinthe twenty-eight (28) day period, the CESL 
shall make no admission that may be prejudicial to the defense of any such proceedings or claim. 
 
The  CESL  shall,  at  the  Implementing Partner’s  request,  afford  all  availableassistance to the Implementing 
Partner in conducting such proceedings or claim,and shall be reimbursed by the Implementing Partner for all 
reasonable expensesincurred in so doing. 
 
33.3 The CESL shall indemnify and hold harmless the Implementing Partner and itsemployees, officers and 
SubImplementing Partners from any liability for loss of ordamage  to  property  of  the  CESL,  other  than  the  Facilities  
not  yettaken  over,  that  is  caused  by  fire,  explosion  or  any  other  perils,  inexcess of the amount recoverable 
from insurances procured under GCCClause 34 (Insurances), provided that such fire, explosion or other perilswere 
not caused by any act or failure of the Implementing Partner. 
 

33.4 The party entitled to the benefit of an indemnity under this GCC Clause33 shall take all reasonable measures to 
mitigate any loss or damagewhich has occurred.  If the party fails to take such measures, the other party’s liabilities 
shall be correspondingly reduced. 

 
34 Insurance 

 

34.1 To the extent specified in Appendix 3 (Insurance Requirements) to theContract Agreement, the Implementing 
Partner shall at its expense take out andmaintain  in  effect,  or  cause  to  be  taken  out  and  maintained  in  effect, 
during the performance of the Contract, the insurances set forth below inthe sums and with the deductibles and other 
conditions specified in thesaid Appendix.  The identity of the insurers and the form of the policiesshall  be  subject  to  
the  approval  of  the  CESL,  who  should  not 
Unreasonably withhold such approval. 

 

(a) Cargo Insurance During Transport 

Covering  loss  or  damage  occurring  while  in  transit  from  the Implementing Partner’s   or   SubImplementing 
Partner’s   works or stores until arrival atthe Site, to the Plant and Equipment (including spare parts therefor)and to the 
Implementing Partner’s Equipment. 
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(b) Installation All Risks Insurance 

Covering  physical  loss  or  damage  to  the  Facilities  at  the  Site,occurring prior to Completion of the Facilities, with 

an extendedmaintenance coverage for the Implementing Partner’s liability in  respect  of any loss or damage occurring 

during the Defect Liability Period while the Implementing Partner is on the Site for the purpose of performing its 

obligations during the Defect Liability Period. 

 

   (c)Third Party Liability Insurance  

Covering bodily injury or death suffered by third parties (including the CESL’s personnel) and loss of or damage to 

property occurring in connection with the supply and installation of the Facilities.  

 

(d)  Automobile Liability Insurance  

Covering use of all vehicles used by the Implementing Partner or its SubImplementing Partners (whether or not owned 

by them) in connection with the execution of the Contract.  

 

   (e) Workers’ Compensation  

In accordance with the statutory requirements applicable in any country where the Contract or any part thereof is 

executed.  

 

 (f)  CESL’s Liability  

In accordance with the statutory requirements applicable in any country where the Contract or any part thereof is 

executed.  

 
(g) Other Insurances  

Such other insurances as may be specifically agreed upon by the parties hereto as listed in the said Appendix 3.  

 
34.2 The CESL shall be named as co-insured under all insurance policies taken out by the Implementing Partner 

pursuant to GCC Sub-Clause 34.1, except for the Third Party Liability, Workers’ Compensation and CESL’s Liability 

Insurances, and the Implementing Partner’s SubImplementing Partners shall be named as co-insured’s under all 

insurance policies taken out by the Implementing Partner pursuant to GCC Sub-Clause 34.1 except for the Cargo 

Insurance During Transport, Workers’ Compensation and CESL’s Liability Insurances. All insurers’ rights of 

subrogation against such co-insured’s for losses or claims arising out of the performance of the Contract shall be 

waived under such policies.  

 

34.3 The Implementing Partner shall, in accordance with the provisions of Appendix 3 (Insurance Requirements) to 

the Contract Agreement, deliver to the CESL certificates of insurance (or copies of the insurance policies) as evidence 

that the required policies are in full force and effect. The certificates shall provide that no less than twenty-one (21) 

days’ notice shall be given to the CESL by insurers prior to cancellation or material modification of a policy.  

 

34.4 The Implementing Partner shall ensure that, where applicable, its SubImplementing Partner(s) shall take out and 

maintain in effect adequate insurance policies for their personnel and vehicles and for work executed by them under 

the Contract, unless such SubImplementing Partners are covered by the policies taken out by the Implementing 

Partner.  

 

34.5 The CESL shall at its expense take out and maintain in effect during the performance of the Contract those 

insurances specified in Appendix 3 (Insurance Requirements) to the Contract Agreement.  

 

34.6 If the Implementing Partner fails to take out and/or maintain in effect the insurances referred to in GCC Sub-

Clause 34.1, the CESL may take out and maintain in effect any such insurances and may from time to time deduct 

from any amount due the Implementing Partner under the Contract any premium that the CESL shall have paid to the 

insurer, or may otherwise recover such amount as a debt due from the Implementing Partner. If the CESL fails to take 

out and/or maintain in effect the insurances referred to in GCC 34.5, the Implementing Partner may take out and 

maintain in effect any such insurances and may from time to time deduct from any amount due the CESL under the 

Contract any premium that the Implementing Partner shall have paid to the insurer, or may otherwise recover such 

amount as a debt due from the CESL. If the Implementing Partner fails to or is unable to take out and maintain in 

effect any such insurances, the Implementing Partner shall nevertheless have no liability or responsibility towards the 

CESL, and the Implementing Partner shall have full recourse against the CESL for any and all liabilities of the CESL 

herein.  

 

34.7 Unless otherwise provided in the Contract, the Implementing Partner shall prepare and conduct all and any 

claims made under the policies effected by it pursuant to this GCC Clause 34, and all monies payable by any insurers 
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shall be paid to the Implementing Partner as per the procedure outlined in GCC Sub- Clause 34.8 below. The CESL 

shall give to the Implementing Partner all such reasonable assistance as may be required by the Implementing 

Partner. With respect to insurance claims in which the CESL’s interest is involved, the Implementing Partner shall not 

give any release or make any compromise with the insurer without the prior written consent of the CESL. With respect 

to insurance claims in which the Implementing Partner’s interest is involved, the CESL shall not give any release or 

make any compromise with the insurer without the prior written consent of the Implementing Partner.  

 

34.8 (i) wherever total damages/loss of equipment/material, would occur, the Implementing Partner will be entitled to 

payment of all payments received from the underwriters except the following amounts:  

 

(a) The amount paid to the Implementing Partner under the Contract in respect of equipment/material 

damaged/lost (excluding the pro-rata initial advance) but including the entire amount of escalation, if any, 

already paid to the Con-tractor.   

 

(b) Custom Duties and other taxes and duties which have already been paid by the CESL.  

In the event the claim money settled, is less than the total of the amount in a & b above, then the entire claim 

money settled will be retained by the CESL and the Implementing Partner will forth-with pay the CESL the short 

fall amount between the claim money and the total of amounts as per a & b mentioned above. 

Subsequent payments, if any, due under the Contract shall be regulated by the relevant terms of payment. 

 

(II) In  case  of  damage  to  any  equipment/material  during  any  stage,the  Implementing Partner  upon  
rectification  of  the  damaged  equipment  tothe  satisfaction  of  the  CESL  shall  be  paid  to  the  extent  offull  
claims  settled  by  the  underwriters. 

 

 

 

35 Unforeseen Conditions  
 

35.1 If, during the execution of the Contract, the Implementing Partner shall encounter onthe Site any physical 
conditions (other than climatic conditions) or artificialobstructions that could not have been reasonably foreseen prior 
to thedate of the Contract Agreement by   an experienced Implementing Partner on thebasis  of  reasonable  
examination  of  the  data  relating  to  the  Facilities(including any data as to boring tests) provided by the CESL, and 
onthe basis of information that it could have obtained from a visual inspectionof the Site (if access thereto was 
available) or other data readily availableto it relating to the Facilities, and if the Implementing Partner  determines that 
it willin consequence of such conditions or obstructions incur additional costand expense or require  additional time 
to perform its obligations under the Contract that would not have been required if such physical conditionsor artificial 
obstructions had not been encountered, the Implementing Partner shallpromptly, and before performing additional 
work or using additional Plantand Equipment or Implementing Partner’s Equipment, notify the Project Manager 
inwriting of 
 

a) the  physical  conditions  or  artificial  obstructions  on  the  Site  thatcould not have been reasonably 
foreseen. 
 

b) the additional work and/or Plant and Equipment and/or Implementing Partner’sEquipment required, 
including the steps which the Implementing Partner willor proposes to take to overcome such conditions or 
obstructions. 

 

c) the extent of the anticipated delay. 
 

d) the  additional  cost  and  expense  that  the  Implementing Partner  is  likely  toincur. 
 

On receiving any notice from the Implementing Partner under this GCC Sub-Clause35.1, the Project Manager shall 
promptly consult with the CESL andImplementing Partner  and  decide  upon  the  actions  to  be  taken  to  overcome  
thephysical conditions or artificial obstructions encountered.  Following suchconsultations, the Project Manager shall 
instruct the Implementing Partner, with acopy to the CESL, of the actions to be taken. 
 

35.2 Any reasonable additional cost and expense incurred by the Implementing Partnerin following the instructions 
from the Project Manager to overcome suchphysical  conditions  or  artificial  obstructions  referred  to  in  GCC  Sub-
Clause  35.1  shall  be  paid  by  the  CESL  to  the  Implementing Partner  as  anaddition to the Contract Price. 
 

35.3 If the Implementing Partner is delayed or impeded in the performance of the Contract because of any such physical 
conditions or artificial obstructions referred to in GCC Sub-Clause 35.1, the Time for Completion shall be extended in 
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accordance with GCC Clause 40 (Extension of Time for Completion). 
 
 

36 Change in Laws and Regulations 

 

36.1 If,  after  the  date  seven (7) days prior to the date of Bid submission, inthe  country  where  the  Site  is  located,  
any  law,  regulation,  ordinance,order or by-law having the force of law is enacted, promulgated, abrogatedor changed 
(which shall be deemed to include any change in interpretationor  application  by  the  competent  authorities)  that  
subsequently  affectsthe costs and expenses of the Implementing Partner and/or the Time for Completion,the  Contract  
Price  shall  be  correspondingly  increased  or  decreased,and/or  the  Time  for  Completion  shall  be  reasonably  
adjusted  to  theextent that the Implementing Partner has thereby been affected in the performanceof any of its 
obligations under the Contract.  However, these adjustmentswould be restricted to direct transactions between the 
CESL and theImplementing Partner/Assignee of Foreign Implementing Partner (if applicable). These adjustmentshall not 
be applicable on procurement of raw materials, intermediarycomponents etc. by the Implementing Partner/Assignee 
of Foreign Implementing Partner andshall  also  not  be  applicable  on  bought  out  items  despatched  directlyfrom 
sub-vendor works to site. Further, no adjustment of the ContractPrice and/or payment or reimbursement of taxes, 
duties or levies shallbe  made  on  account  of  variation  in  or  withdrawal  of  Deemed  Exportbenefits. Notwithstanding 
the foregoing, such additional or reduced costsshall not be separately paid or credited if the same has already 
beenaccounted for in the price adjustment provisions where applicable, in accordance with the Appendix 2 to the 
Contract Agreement. 

 

37 Force Majure 

 

37.1 “Force Majeure” shall mean any event beyond the reasonable control of the CESL or of the Implementing 
Partner, as the case may be, and which is unavoidable notwithstanding the reasonable care of the party affected. 
 
37.2 If either party is prevented, hindered or delayed from or in performing any of its obligations under the Contract by 
an event of Force Majeure, then it shall notify the other in writing of the occurrence of such event and the 
circumstances thereof within fourteen (14) days after the occurrence of such event. 
 
37.3 The  party  who  has  given  such  notice  shall  be  excused  from  theperformance or punctual performance of 
its obligations under the Contractfor so long as the relevant event of Force Majeure continues and to theextent that 
such party’s performance is prevented, hindered or delayed.The  Time  for  Completion  shall  be  extended  in  
accordance  with  GCCClause 40 (Extension of Time for Completion). 
 

37.4 The party or parties affected by the event of Force Majeure shall use reasonable efforts to mitigate the effect 
thereof upon its or their performance of the Contract and to fulfil its or their obligations under the Contract, but without 
prejudice to either party’s right to terminate the Contract under GCC Sub-Clauses 37.6 and 38.5. 
 
37.5 No  delay  or  non performance  by  either  party  hereto  caused  by  the occurrence of any event of Force 
Majeure shall 

a) constitute a default or breach of the Contract 

 

b)    (subject to GCC Sub-Clauses 32.2, 38.3 and 38.4) give rise to any claim for damages or additional cost or 

expense occasioned thereby  

 

If and to the extent that such delay or non performance is caused by the occurrence of an event of Force Majeure. 
 

37.6 If the performance of the Contract is substantially prevented, hindered or delayed for a single period of more than 
sixty (60) days or an aggregate period of more than one hundred and twenty (120) days on account of one or more 
events of Force Majeure during the currency of the Contract, the parties will attempt to develop a mutually satisfactory 
solution, failing which the dispute shall be resolved in accordance with GCC Clause 6. 
 
37.7 Notwithstanding GCC Sub-Clause 37.5, Force Majeure shall not apply to any  obligation  of  the  CESL  to  make  
payments  to  the  Implementing Partnerherein. 
 
 
38 War Risks 

 

38.1 “War Risks” shall mean any of the following events occurring or existingin or near the country (or countries) 
where the Site is located: 
 

a) war,  hostilities  or  warlike  operations  (whether  a  state  of  war  is declared or not), invasion, act of foreign 


