by Order dated 12.4.2019 in Petition No. 374/MP/2019 (GUVNL Vs. APMuL &

Ors.). However, GUVNL never raised any objection regarding:

(1) Coal quantity considered in the monthly invoice of October 2018 and
made payment based on weighted average landed coal cost based on

actual coal consumption.

(2) Difference between coal quantity mentioned in Auditor Certificate dated

28.11.2018 and 13.4.2019.

The above is evident from GUVNL'’s letter dated 25.4.2019 and 31.5.2019.

Analysis and Decision

33.  We have perused the pleadings and documents on record and have heard the
extensive arguments of the parties. The present petition has been filed by GUVNL
under Section 79(1)(b) of the Act to take on record the Settlement Deed dated
3.1.2022 and the Supplementary Power Purchase Agreements dated 30.3.2022
between GUVNL and APMuL and to determine and recommend to the Government of
Gujarat the Base Rate as on 15.10.2018 for the purpose of working of monthly energy
charges under Bid-01 PPA and Bid-02 PPA read with respective SPPAs dated
5.12.2018 and SPPAs dated 30.3.2022 after taking into account the relevant factors
including those mentioned in the Petition. Therefore, the scope of the present petition
is confined to determination of the Base Rate as on 15.10.2018 in the light of the
relevant provisions of the Deed of Settlement dated 3.1.2022 and Supplemental Power

Purchase Agreements dated 30.3.2022.
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34. Para 5 of the Settlement Deed dated 3.1.2022 between GUVNL and APMuL

provides as under: -

“5.

APMuL and GUVNL hereby mutually agree on the following terms in regard to

the tariff admissible in modification and supersession of the terms contained in the
PPA dated 2.2.2007 read with the related SPPA dated 5.12.2018 which shall be
effective 15.10.2018 and govern the period till 9.7.2019 and thereafter from the date
of the commencement of the supply under this Settlement for the entire duration and
in PPA dated 6.2.2007 read with related SPPA dated 5.12.2018 which shall be
effective from 15.10.2018 and govern the entire duration.

a.

The fixed or capacity charges shall be as per the terms of the PPA dated 2.2.2007
read with the related SPPA dated 5.12.2018 and as per PPA dated 6.2.2007 read
with related SPPA dated 5.12.2018 respectively without any further change and
the same shall be applicable throughout the duration mentioned above;

To avoid disputes in relation to energy payments and to ensure pass through of
coal cost in a prudent and transparent manner, it is decided that the payment of
energy charges shall be linked to the escalation rates notified by CERC from time
to time for which the base rate is to be determined. GUVNL shall request CERC
for determination of the base rate for following sub-parameters viz. FOB coal cost
(in USD/KWh) for quality of coal consumed including other charges, Ocean Freight
(in USD/kWh) and Port Handling charges (in Rs./kWh) as on 15.10.2018 based on
normative operating parameters as per provisions of SPPA dated 5.12.2018.

The base rate recommended by CERC shall be submitted to the Govt. of Gujarat
for approval.

In addition to above, applicable tax, duties and cess etc. on energy charges shall
be payable as per the SPPA on reimbursement basis, whereas other Change in
Law shall be as per PPA with approval of CERC.

The base rates as per above would be finalized by the Government of Gujarat and
the parties agree that they will abide by decision of the Government of Gujarat on
the determination of the base rates mentioned above.

In addition to the above, the applicable tax, duties, cess etc. on energy charges
shall be payable as per the SPPA on reimbursement basis. Whereas other Change
in Law shall be as per PPA read with SPA dated 5.12.2018 with approval of Central
Electricity Regulatory Commission. There shall be no other consideration or claim
for change in law in relation to variable/energy charges.

Each of the sub-parameters viz. FOB coal cost (in USD/kWh) for quality of coal
consumed including other charges, Ocean Freight (in USD/kWh), and Port
Handling Charges (in Rs./kWh) as on 15.10.2018 shall be thereafter escalated as
per the applicable Central Electricity Regulatory Commission notified escalation
rate from time to time related to imported coal. The month to month Energy charges
based on base energy charges and escalation/adjustment provided by the Central
Commission shall apply for all intent and purposes for the period from 15.10.2018
onwards.”
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35. In para 6 of the Settlement Deed dated 3.1.2022, APMuL and GUVNL have
further agreed to the withdrawal of the pending cases, petitions, appeals and claims
in relation to both PPAs/SPPAs before the Hon’ble Supreme Court, APTEL and the
Commission. APMuL and GUVNL filed a joint application, IA No. 21/2022 in Curative
Petition (Civil) No. 34/2020 in Review Petition (Civil) No. 2012/2019 in Civil Appeal No.
11133 of 2011. The Hon’ble Supreme Court in its order dated 8.2.2022 disposed of
the said IA with the following observations:

“In view of the above, we dispose of the present Curative Petition with the observation

that the inter se relationship between the parties shall now be governed by the
settlement deed dated 3.1.2022.”

In the light of the observation of the Hon’ble Supreme Court, the inter-se
relationship between GUVNL and APMuL shall be governed by the Settlement Deed
of 3.1.2022. APMuL and GUVNL also withdrew their respective pending petitions
before the Commission viz. Petition Nos. No0.275/MP/2019, 250/MP/2019 and

614/MP/2020 which were allowed by the Commission vide orders dated 21.2.2022.

36. Government of Gujarat vide its Resolution dated 25.2.2022 has resolved as

under:

“In view of the above, after careful consideration, Government of Gujarat has accorded
approval for allowing modification in the Supplemental PPAs (for both Bid-1 & Bid-2
PPA) dated 5.12.2018 between GUVNL & Adani Power (Mundra) Ltd. whereby the
payment of energy charges shall be linked to the escalation rates notified by CERC
from time to time for which the base rate is to be recommended by CERC for following
sub-parameters viz. FOB coal cost (in USD/kWh) for quality of coal consumed
including other charges, Ocean Freight (in USD/kWh) and Port Handling Charges (in
Rs./kwWh) as on 15.10.2018 based on normative operating parameters as per
provisions of SPPA dated 5.12.2018. This will ensure pass through of coal cost in a
prudent & transparent manner, avoid any future disputes between the parties in
computation of the energy charges”

In the said Resolution, Government of Gujarat has directed GUVNL and APMuL

to sign a Supplemental PPA with certain modifications.
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37. Pursuant to the above, APMuL and GUVNL have entered into Supplemental

Power Purchase Agreements dated 30.3.2022 to Bid-01 PPA and Bid-02 PPA. Para

4.1 of the Supplemental Agreement to Bid-01 PPA provides as under:

‘4.1 The following provisions in regard to the tariff admissible in modification and
supersession of the terms contained in the PPA dated 6.2.2007 read with the related
SPPA dated 5.12.2018 shall be effective from 15.10.2018 and govern the period for
the entire duration of the PPA as provided in the SPPA dated 5.12.2018.

(1)

()

(©)

(4)

(5)

The fixed or capacity charges shall be as per the terms of the PPA dated 6.2.2007
read with SPPA dated 5.12.2018 without any further change and the same shall
be applicable throughout the duration of the PPA read with SPPAs.

The Energy Charge Rate for determination of Energy Charges shall be determined
based on a Base Rate to be determined as provided hereunder and the applicable
escalation rates notified by the Central Electricity Regulatory Commission from
time to time.

Determination of Base Rate for Energy Charges: The Procurer shall request the
Central Electricity Regulatory Commission for determination of the Base Rate for
following sub-parameters viz. FOB coal cost (in USD/kWh) for quality of coal
consumed including other charges, Ocean Freight (in USD/kWh) and Port Handling
Charges (in Rs./kwWh) as on 15.10.2018 based on normative operating parameters
as per provisions of SPPA dated 5.12.2018.

The Base Rate recommended by Central Electricity Regulatory Commission shall
be submitted to the Government of Gujarat for approval. The Base Rate as per
above would be finalized by the Government of Gujarat and the parties agree that
they will abide by decision of the Government of Gujarat on the determination of
the Base Rate mentioned above.

In addition to the above, applicable tax, duties and cess etc. on energy charges
shall be payable as per the SPPA dated 5.12.2018 on reimbursement basis,
whereas other Change in Law shall be as per the PPA with approval of the Central
Electricity Regulatory Commission. A separate Supplemental invoice as per PPA
dated 6.2.2007 shall be raised for seeking reimbursement of approved Change in
Law. There shall be no other consideration or claim for change in law in relation to
variable/energy charges.

Each of the sub-parameter viz. FOB coal cost (in USD/kWh) for quality of coal
consumed including other charges, Ocean Freight (in USD/kKWh) and Port Handling
Charges (in Rs./kWh) as on 15.10.2018 shall be thereafter escalated as per the
applicable Central Electricity Regulatory Commission notified escalation rate from
time to time related to imported coal. The month to month Energy Charges based
on Base Rate and escalation/adjustment provided by the Central Electricity
Regulatory Commission shall apply for all intent and purposes for the period from
15.10.2018 onwards.
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Base Rate for both escalable and non-escalable components of Transportation
Energy Charges (Ocean Freight) and Port (Fuel) Handling Charges shall be
determined by CERC subiject to ceiling rate for each of them as per the SPPA dated
5.12.2018.

(6) The actual amounts paid by the Procurer to the Seller under the PPA/SPPA for the
period from 15.10.2018 till date of settlement shall be adjusted accordingly without
interest.”

Para 4.1 of the Supplemental Agreement to Bid-02 PPA provides as under

‘4.1

The following provisions in regard to the tariff admissible in modification and

supersession of the terms contained in the PPA dated 2.2.2007 read with the related
SPPA dated 5.12.2018 shall be effective from 15.10.2018 and govern the period till
9.7.2019 and thereafter from 15.3.2022 being the date of the commencement of the
supply under the Deed of Settlement for the entire duration of the PPA as provided in
the SPPA dated 5.12.2018.

(1)

()

©)

(4)

The fixed or capacity charges shall be as per the terms of the PPA dated
2.2.2007 read with SPPA dated 5.12.2018 without any further change and the
same shall be applicable throughout the duration of the PPA read with SPPAs.

The Energy Charge Rate for determination of Energy Charges shall be
determined based on a Base Rate to be determined as provided hereunder and
the applicable escalation rates notified by the Central Electricity Regulatory
Commission from time to time.

Determination of Base Rate for Energy Charges: The Procurer shall request the
Central Electricity Regulatory Commission for determination of the Base Rate for
following sub-parameters viz. FOB coal cost (in USD/kwWh) for quality of coal
consumed including other charges, Ocean Freight (in USD/kWh) and Port
Handling Charges (in Rs./kWh) as on 15.10.2018 based on normative operating
parameters as per provisions of SPPA dated 5.12.2018.

The Base Rate recommended by Central Electricity Regulatory Commission
shall be submitted to the Government of Gujarat for approval. The Base Rate as
per above would be finalized by the Government of Gujarat and the parties agree
that they will abide by decision of the Government of Gujarat on the
determination of the Base Rate mentioned above.

In addition to the above, applicable tax, duties and cess etc. on energy charges
shall be payable as per the SPPA dated 5.12.2018 on reimbursement basis,
whereas other Change in Law shall be as per the PPA with approval of the
Central Electricity Regulatory Commission. A separate Supplemental invoice as
per PPA dated 2.2.2007 shall be raised for seeking reimbursement of approved
Change in Law. There shall be no other consideration or claim for change in law
in relation to variable/energy charges.

(5) Each of the sub-parameter viz. FOB coal cost (in USD/kWh) for quality of coal
consumed including other charges, Ocean Freight (in USD/kWh) and Port
Handling Charges (in Rs./kwWh) as on 15.10.2018 shall be thereafter escalated
as per the applicable Central Electricity Regulatory Commission notified
escalation rate from time to time related to imported coal. The month to month
Energy Charges based on Base Rate and escalation/adjustment provided by the
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Central Electricity Regulatory Commission shall apply for all intent and purposes
for the period from 15.10.2018 onwards.

Base Rate for both escalable and non-escalable components of Transportation
Energy Charges (Ocean Freight) and Port (Fuel) Handling Charges shall be
determined by CERC subject to ceiling rate for each of them as per the SPPA
dated 5.12.2018.

(5) The actual amounts paid by the Procurer to the Seller under the PPA/SPPA for
the period from 15.10.2018 till date of settlement shall be adjusted accordingly
without interest.

The parties have agreed to the continued validity of the PPA dated
2.2.2007 in terms of the Deed of Settlement and the supply of power by
Seller to Procurer has been restored from 15.3.2022 and the Seller to
Procurer has been restored from 15.3.2022 and the Seller shall duly
declare availability against the Contracted Capacity to the Procurer from
Units 5 & 6 on sustained basis in terms of the PPA read with this
Supplemental Agreement and the Deed of Settlement.”

38.  The Deed of Settlement dated 3.1.2022 executed between GUVNL and APMuL
and Government of Gujarat G.R. dated 25.2.2022 shall be read as an integral part of
the Supplemental PPA dated 30.3.2022. Further Article 7 of the Supplemental PPA
provides for the formula for calculation of monthly energy charges in supersession of

Articles 3.2.3, 3.2.4, and 3.5.3 of the SPPA dated 5.12.2018.

39. Para 4.1 of the Supplemental Agreement dated 30.3.2022 to Bid-02 PPA

provides as under:

“4.1  The following provisions in regard to the tariff admissible in modification and
supersession of the terms contained in the PPA dated 02.02.2007 read with the related
SPPA dated 05.12.2018 shall be effective from 15.10.2018 and govern the period till
09.07.2019 and thereafter from 15.03.2022 being the date of the commencement of
the supply under the Deed of Settlement for the entire duration of the PPA as provided
in the SPPA dated 05.12.2018.

(1) The fixed or capacity charges shall be as per the terms of the PPA dated 02.02.2007
read with SPPA dated 5.12.2018 without any further change and the same shall be
applicable throughout the duration of the PPA read with SPPAs.

(2) The Energy Charge Rate for determination of Energy Charges shall be determined
based on a Base Rate to be determined as provided hereunder and the applicable
escalation rates notified by the Central Electricity Regulatory Commission from time to
time.
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(3) Determination of Base Rate for Energy Charges: The Procurer shall request the
Central Electricity Regulatory Commission for determination of the Base Rate for
following sub-parameters viz. FOB coal cost (in USD/kWh) for quality of coal
consumed including other charges, Ocean Freight (in USD/kWh) and Port Handling
Charges (in Rs./kWh) as on 15.10.2018 based on normative operating parameters as
per provisions of SPPA dated 5.12.2018.

The Base Rate recommended by Central Electricity Regulatory Commission shall
be submitted to the Government of Gujarat for approval. The Base Rate as per
above would be finalized by the Government of Gujarat and the parties agree that
they will abide by decision of the Government of Gujarat on the determination of
the Base Rate mentioned above.

(4) In addition to the above, applicable tax, duties and cess etc. on energy charges shall
be payable as per the SPPA dated 5.12.2018 on reimbursement basis, whereas other
Change in Law shall be as per the PPA with approval of the Central Electricity
Regulatory Commission. A separate Supplemental invoice as per PPA dated 2.2.2007
shall be raised for seeking reimbursement of approved Change in Law. There shall be
no other consideration or claim for change in law in relation to variable/energy charges.

(5) Each of the sub-parameter viz. FOB coal cost (in USD/kWh) for quality of coal
consumed including other charges, Ocean Freight (in USD/kWh) and Port Handling
Charges (in Rs./kWh) as on 15.10.2018 shall be thereafter escalated as per the
applicable Central Electricity Regulatory Commission notified escalation rate from time
to time related to imported coal. The month to month Energy Charges based on Base
Rate and escalation/adjustment provided by the Central Electricity Regulatory
Commission shall apply for all intent and purposes for the period from 15.10.2018
onwards.

Base Rate for both escalable and non-escalable components of Transportation
Energy Charges (Ocean Freight) and Port (Fuel) Handling Charges shall be
determined by CERC subiject to ceiling rate for each of them as per the SPPA dated
5.12.2018.

(6) The actual amounts paid by the Procurer to the Seller under the PPA/SPPA for the
period from 15.10.2018 till date of settlement shall be adjusted accordingly without
interest.”

The parties have agreed to the continued validity of the PPA dated 02.02.2007 in terms
of the Deed of Settlement and the supply of power by Seller to the Procurer has been
restored from 15.03.2022 and the Seller shall duly declare availability against the
Contracted Capacity to the Procurer and undertake generation and supply to the Procurer
from Units 5 and 6 on sustained basis in terms of the PPA read with Supplemental
Agreement and the Deed of Settlement.”

40. The Deed of Settlement dated 3.1.2022 executed between GUVNL and APMuL
and Government of Gujarat G.R. dated 25.2.2022 shall be read as an integral part of

the Supplemental PPA dated 30.3,2022. Further Article 7 of the Supplemental PPA
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provides for the formula for calculation of monthly energy charges in supersession of

Articles 3.2.3, 3.2.4, and 3.5.3 of the SPPA dated 5.12.2018.

41. In the light of the provisions of the Deed of Settlement dated 3.1.2022 which
has been accepted by the Hon’ble Supreme Court to govern the inter se relationship
between the parties, Government of Gujarat G.R. dated 25.2.2022 and the
Supplemental Agreements dated 30.3.2022 to the SPPAs dated 5.12.2018 and Bid-
01 and Bid-02 PPAs, the mandate of the Commission in the present Petition is to
recommend the following to the Government of Gujarat for the purpose of
determination of energy charges for supply of electricity from Units 1 to 6 of Mundra

Power Project of APMuL to GUVNL.:

(a) Base Rate for the FOB coal cost (in USD/kWh) consumed including other
charges as on 15.10.2018;
(b) Base Rate of Ocean Freight (in USD/kWh) as on 15.10.2018

(c) Base Rate of Port Handling Charges (in Rs./kWh) as on 15.10.2018

The above sub-parameters have to be determined based on the normative

operational parameters and the quality of coal consumed.

42. Before we proceed to decide the base rates, the following issues need to be

addressed:

(a) Effective Date of Base rate.
(b) Operational Parameters.

(c) Quality of Coal consumed.

Order in Petition No. 111/MP/2022 Page 58 of 110



Effective Date of Base Rate

43. As per the Deed of Settlement and Supplemental PPAs, Base rate for energy
charge is to be determined for a specific date i.e. as on 15.10.2018 and no other date.
However, the Petitioner in its rejoinder dated 3.5.2022 has placed two computations
of base rates for all sub-parameters wherein the data in respect of Bid-02 PPA has

been taken with reference to December 2018.

44. The Deed of Settlement dated 3.1.2022 reads as under:

“4. Effective 15.10.2018 and for the entire duration as mentioned in the SPPAs dated
05.12.2018 related to both PPAs dated 02.02.2007 and 06.02.2007 (excluding the period
as mentioned above in relation to PPA dated 02.02.2007), the tariff admissible to APMuL
shall be as per PPAs read with related SPPAs as amended and modified by this
Settlement only.

(a) For the period of Supply from Unit 5 and 6 from 15.10.2018 to 09.07.2019 the
admissible compensation towards energy charges under the SPPA dated
05.12.2018 shall be reworked to the extent and in terms of the methodology
provided in this Settlement, in modification to the terms provided in the PPA dated
02.02.2007 and SPPA dated 05.12.2018.

(b) For the period of supply from Units 1 to 4 from 15.10.2018 onwards the admissible
compensation towards energy charges under the SPPA dated 05.12.2018 shall
be reworked to the extent and in terms of the methodology provided in the
Settlement, in modification to the terms provided in the PPA dated 06.02.2007 and
SPPA dated 05.12.2018.

(c) The actual amounts paid by GUVNL to APMuL under the PPA dated 02.02.2007
read with the related SPPA dated 05.12.2018 and also under the PPA dated
06.02.2007 read with the related SPPA dated 05.12.2018 for the period from
15.10.2018 till date of settlement shall be adjusted accordingly.”

In the SPPAs dated 30.3.2022, ‘Base Rate’ has been defined as under:

“3. (i) “Base Rate” shall mean the Rate as on 15.10.2018 as recommended by
Central Electricity Regulatory Commission and approved by the Government of
Gujarat in terms of the Deed of Settlement.”

45. Thus, as per the Deed of Settlement and SPPAs, the effective date for the Base

Rate is 15.10.2018.
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Operating Parameters

46. As regards operating parameters, GUVNL has submitted that the Commission
may consider the operational parameters as lower of actual and as per the Tariff
Regulation of the Commission as on date of commissioning of the Units as per the
SPPA dated 5.12.2018 while determining the base Fuel Energy Charge as on
15.10.2018. GUVNL has submitted that the stipulation of ‘actual’ in each of the specific
elements earlier in SPPA dated 05.12.2018 clearly establishes the contemporaneous
intention and acceptance of both Adani Power and GUVNL that each of the operational

parameters could be lower than the alternate provided against each of them as ceiling.

47. Per Contra, APMuL in its reply dated 26.04.2022 has submitted that Clause
5(b) of the Deed of Settlement specifically records the agreement of the parties for
determination of base rate as per the ‘normative’ operating parameters. Even GoG
GR dated 25.02.2022 requires the determination of base rate as per the ‘normative’
operating parameters. Further, SPPAs entered into in 2022 also mandate the
determination of base rate as per the ‘normative’ operating parameters. Therefore,
GUVNL and APMuL have unequivocally agreed to consider the ‘normative’ operating
parameters for determination of the base rate by the Commission. Hon’ble Supreme
Court in the order dated 8.2.2022 has held that the inter-se relationship between the
parties shall now be governed by the settlement deed dated 03.01.2022. GUVNL is,
thus, acting in contravention of the 2022 SPPAs, Deed of Settlement, Hon’ble
Supreme Court’s Order, GoG GR dated 25.02.2022, which is untenable, and ought to

be rejected.

48. We have considered the submissions made by the Petitioner and the

Respondent. We observe that Clause 5(b) of the Settlement Deed dated 3.1.2022 and

Order in Petition No. 111/MP/2022 Page 60 of 110



Para 4.1 (3) of the SPPAs dated 30.3.2022 provide that Base rate needs to be
determined based on normative operative parameters. The relevant extract of Clause

5(b) of the Settlement Deed is as under:

“5. APMuL and GUVNL hereby mutually agree on the following terms in regard to the
tariff admissible in modification and supersession of the terms contained in the PPA
dated 02.02.2007 read with the related SPPA dated 05.12.2018 which shall be
effective 15.10.2018 and govern the period till 09.07.2019 and thereafter from the
date of the commencement of the supply under this Settlement for the entire duration
and in PPA dated 06.02.2007 read with related SPPA dated 05.12.2018 which shall
be effective 15.10.2018 and govern the entire duration.

b. To avoid disputes in relation to energy payments and to ensure pass through of
coal cost in a prudent and transparent manner, it is decided that the payment of
energy charges shall be linked to the escalation rates notified by CERC from time to
time for which the base rate is to be determined. GUVNL shall request CERC for
determination of the base rate for following sub-parameters viz. FOB coal cost (in
USD/kWh) for quality of coal consumed including other charges, Ocean Freight (in
USD/kWh) and Port Handling charges (in Rs./kWh) as on 15.10.2018 based on
normative operating parameters as per provisions of SPPA dated 05.12.2018”

Government of Gujarat GR and SPPA dated 30.3.2022 also provide that while

determining the base rate normative parameters are to be considered.

49. Through SPPA dated 5.12.2018 the following definition was added:

“3.1 (iv) “Tariff Regulations” shall mean the regulations of the Appropriate
Commission specifying the terms and conditions for determination of tariff, as
applicable at the time of COD of the Project.”

The now withdrawn clause 3.2.4 “General Principles for determination of LPPF
“of SPPA dated 05.12.2018 had provision for the parameter Transit Losses: Actual or
0.2%, whichever is lower. The same now as per settlement deed dated 03.01.2022
would be on normative basis and by virtue of definition 3.1 (iv) of SPPA dated
05.12.2018 would be 0.2% as per provision 21 (7) of Tariff Regulations, 2009

(applicable regulation as all the six units — Unit 1 to 4 covered by Bid 01 and Unit 5&6
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covered by Bid 02 were declared Commercial in 2009-14, thus project COD happening

in 2009-14 tariff period). Regulation 21(7) of Tariff Regulations, 2009 is as under:

“21 (7) The landed cost of fuel for the month shall include price of fuel corresponding to
the grade and quality of fuel inclusive of royalty, taxes and duties as applicable,
transportation cost by rail / road or any other means, and, for the purpose of computation
of energy charge, and in case of coal/lignite shall be arrived at after considering
normative transit and handling losses as percentage of the quantity of coal or lignite
dispatched by the coal or lignite supply company during the month as given below :

Pithead generating stations: 0.2%

Non-pithead generating stations: 0.8%

50.  Further, Article 3.2.3 of the SPPA 2018 for Bid-01 and Bid-02 PPA provided for
the normative parameters which have been modified by SPPAs dated 30.3.2022 as

under:

“Bid -01

3.2.3 Energy Charge shall be determined for each Month, as under:

(Energy charge rate in Rs./kWh) x {Scheduled energy (ex-bus) for the Month in kWh.}
Energy charge rate (ECR) in Rupees per kWh on ex-power plant basis shall be
determined to four decimal places in accordance with the following formulae:

ECR = {GHR x LPPF / CVPF} x 100/ (100 - AUX) minus DT
Where:
AUX = Lewer-of-actual-or normative auxiliary energy consumption of 9% as specified

in the tariff regulations as defined therein
GHR = Lower-ofactual-or Gross station heat rate of 2340 in kCal per kWh as specified

in the Tariff Regulations as defined herein.

Bid -02

3.2.3 Energy Charge shall be determined for each Month, as under:

(Energy charge rate in Rs./kWh) x {Scheduled energy (ex-bus) for the Month in kWh.}
Energy charge rate (ECR) in Rupees per kWh on ex-power plant basis shall be
determined to four decimal places in accordance with the following formulae:

ECR = {GHR x LPPF / CVPF} x 100/ (100 - AUX) minus DT
Where:

AUX = Lewer—of-actual-or normative auxiliary energy consumption of 6.50% as
specified in the tariff regulations as defined therein

GHR = Loewer-ofactual-or Gross station heat rate of 2274 in kCal per kWh as specified
in the Tariff Regulations as defined herein

Operating parameters in terms of settlement deed, as is mutually agreed, is to be on
normative basis as per provisions of SPPA dated 05.12.2018.¢
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51. If the contention of GUVNL is to be accepted, it would have sufficed to use
based on operating parameters as per provisions of SPPA dated 05.12.2018".
GUVNL'’s argument also renders the use of word ‘normative’ in the Deed of Settlement
redundant which could not be the case. The inclusion of ‘normative’ ought to be with
the intent to compute the base rate based on normative parameters as noted in the

SPPA dated 5.12.2018.

52. In view of the above, we conclude that through Settlement Deed 03.01.2022
read with SPPA dated 05.12.2018 and 30.03.2022, the applicable normative

parameters for energy charge base rate would be as follows:

Sr Operating Normative value for BID | Normative value for BID —
No. Parameter — 01 PPA 02 PPA

1 SHR 2340 kCal/kWh 2274 kCal/kWh

2 AUX 9.0% 6.50%

3 Transit Losses 0.2% 0.2%

Quality of coal consumed

53. As regards quality of coal, the Commission vide RoP for the hearing dated
21.4.2022 had directed APMuL to submit the following:

(i) Coal quantity consumed in October, 2018 for supply under SPPA dated
5.12.2018 duly certified by Auditor;

(i)  GCV (quality) of such quantity of coal consumed in October, 2018 for supply
under SPPA dated 5.12.2018. In case of different GCV coal is consumed in
October, 2018 for supply under SPPA dated 5.12.2018 by blending or
otherwise and used for generation, the details of each such GCV and the

quantity used thereof;
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54.

its auditor as under:

APMuL vide its affidavit dated 26.4.2022 submitted the information certified by

Coal

Vessel GCV AT | GCV at Consumed in

Sr No Vessel Name Qty (MT) LOAD | Discharge | Oct 2018 (15-
y PORT Port | 10-2018 to 31-
10-2018) Bid 01
1 | MV Star Gwyneth 80157 4843 4829 26518
2 | MV Navious Aster 164244 4691 4662 115750
3 | MV Orange Tiara 163972 2858 2824 16738
4 | MV Golden Feng 159305 4760 4741 107194

Total 567678
Total Consumed in Oct 2018 in MT 266200
Weighted Average GCV of coal consumed 4594.88 | kCal/Kg

55.

Further, in response to the information sought by the Commission during the
hearing held on 5.5.2022, the Respondent APMuL vide affidavit dated 9.5.2022 placed
on record an auditor certificate dated 13.4.2019 certifying the quantity consumed and
actual cost of imported coal incurred in Unit 1 to 4 for the period 15.10.2018 to

31.10.2018 as under:

Coal FOB Port/
Vessel Name Vessel | Cons. fice Ocean Other Fuel
Qty under b Freight | Charges | Handling
of coal

Stage-| Charges

Text MT MT USD/MT | USD/MT | USD/MT | Rs/MT

A B C D E F G
MV ORANGE TIARA | 163972 16738 24.16 10.30 0.53 375.00
MV STAR GWYNETH | 80157 26518 72.02 10.35 2.42 375.00
MV NAVIOS ASTER | 164244 | 115750 66.62 10.40 2.21 375.00
MV GOLDEN FENG | 159305 | 107194 68.14 10.30 1.13 375.00
Total 266200

Wt. Avg. w.r.t Col.(C) 65.1002 | 10.3485 1.6904 375.00

56. GUVNL vide its affidavit dated 11.5.2022 has contended that the analysis of the

data provided in the auditor certificate dated 13.4.2019 shows that out of 5,67,678 MT
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received for the period from 15.10.2018 to 31.10.2018, the weighted average FoB

price of the entire quantum is 54.99 USD/MT. However, Adani Power has used

2,66,200 MT for consumption at Units 1 to 4 of the Mundra Power Plant, and the

blending of various grades of coal has been done in such a manner that the weighted

average FoB price of the coal actually used is 64.30 USD/MT as under:

Coal Procurement

Coal allocated to Units —1to 4
under Bid-1 during
15-10-2018 to 31-10-2018 as
claimed by ADANI

S.
N | Vessel Name
o HBArate |\ | Billed gfrﬁ/e g HBA
B/L for B/L Quantit GCV HPEB price MT GCcvV derived
Month | month M) Y | (kcal P (kCall kg) | HPB price
(USD/ MT) kg) (USD/ MT) (USD/ MT)
MV STAR Aug-
1 | GWYNETH 18 107.83 80,157 4843 71.72 26,518 4843 71.72
MV NAVIOS | Sep-
2 | ASTER 18 104.81 1,64,244 | 4691 64.85 1,15,750 4691 64.85
MV AUG-
3 | ORANGE 9 107.83 1,63,972 | 2858 24.16 16,738 2858 24.16
18
TIARA
MV GOLDEN | Sep-
4 | CENG 18 104.81 1,59,305 | 4760 68.14 1,07,194 4760 68.14
4202
(Weight |  54.99 (W4e"}late 64.30
5,67,678 ed (Weighted | 2,66,200 dg (Weighted
Avg;ag Average) Average) Average)
57. GUVNL has argued that there is no reason for Adani Power to claim the

computation on the basis of the weighted average FoB price of 64.30 USD/MT when

the coal has been procured and ought to have been considered to have been

consumed with the weighted average FoB price of 54.99 USD/MT. GUVNL has further

submitted that the information given by Adani Power has been restricted to the coal
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procured and consumed in Units 1 to 4 of the Mundra Power Project- Phase 1, and

the same does not cover the coal price and details for Units 5 and 6.

58. In response to the query raised by the Commission vide RoP of the Hearing
dated 19.5.2022 regarding disproportionate allocation of coal, APMuL vide its affidavit
25.5.2022 has submitted that GUVNL is considering the receipt quantity of coal
instead of consumed quantity of coal by the APMuL. Such conduct is wholly erroneous
and against the principle being followed by GUVNL itself for payment of energy
charges under the 2018 SPPAs (dated 05.12.2018). APMuL has contended that
GUVNL and APMuL have unequivocally agreed to consider the ‘consumed quantity of
coal in the Deed of Settlement dated 03.01.2022 and the SPPAs 2022 (dated
30.03.2022) for determination of the Base Rate by the Commission. APMuL has
submitted that it is no longer open for the Petitioner GUVNL to take the stand that the
allocation of coal has been done by Respondent disproportionately. APMuL has also
denied the contention of the Petitioner that Respondent has disproportionately
allocated coal available out of 4 vessels. APMuL has submitted that the coal available
during the period 15.10.2018 to 31.10.2018 was allocated and used keeping in the
view the technical considerations of the Respondent’s generating units. Except the
vessel named “MV ORANGE TIARA”, all other vessels contained coal of GCV more
than the weighted average GCV arrived based on consumed quantity of coal. The
GCV of coal consumed during 15.10.2018 to 31.10.2018 could have been lower, if
Respondent would have consumed more coal from the vessel named “MV ORANGE
TIARA”. However, such higher consumption from the vessel named “MV ORANGE
TIARA” could not be done between 15.10.2018 to 31.10.2018 and was practically not

feasible because of two reasons (1) Firstly, the assumption of Petitioner that coal in
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the vessel named “MV ORANGE TIARA” was not consumed prior to 15.10.2018 and
entire vessel was available for utilization during the 17-day period (i.e. 15.10.2018 to
31.10.2018) under consideration is wholly baseless. As a matter of fact, the entire
stock as was available from this low GCV vessel named “MV ORANGE TIARA” during
15.10.2018 to 31.10.2018 has been consumed by Respondent during such period. (2)
Secondly, even otherwise, the coal in the vessel named “MV ORANGE TIARA” had
moisture content of more than 52%. Such high moisture coal cannot be blended in
high proportion as it would result in choking of coal pipe and low mill outlet
temperature. Such technical constraints would have potential scope for disruption in
generation. Therefore, such low GCV coal had to be blended optimally taking various

factors into consideration.

59. Vide RoP of the Hearing dated 19.5.2022, the Commission also sought
clarification from GUVNL regarding statement made by APMuL that GUVNL has
admitted and paid energy charges considering FOB Price of coal as per HBA index
(HPB) (without tolerance) for the period from 15.10.2018 to 31.10.2018 vis a vis their
statement during the hearing that the same was on provisional basis. GUVNL in its
affidavit dated 25.05.2022 has submitted that APMuL has misrepresented the aspect
in regard to GUVNL having admitted the liability to pay the energy charges to APMuL
based on HBA (HPB) for any period much less for the period 15.10.2018 to 31-10-
2018. Further, relying on pleadings in Petition No. 614/MP/2020 and Review Petition
No. 20/RP/2021, GUVNL has stated that the alternative recorded in Para 4 (a) of the
ROP dated 19.05.2022 that GUVNL’s statement that any payment made was on a

provisional basis is the true and correct statement.
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60. Further, vide its additional affidavit dated 26.5.2022, GUVNL has placed
APMul’s auditor certificate dated 28.11.2018, which was given by APMuL to GUVNL
for the purpose of claiming change in law. The said certificate provides the details of
vessel wise coal quantity (15 vessels) consumed in the entire month of October 2018.
GUVNL has compared this certificate with auditor certificate dated 13.04.2019
submitted by APMuL vide affidavit dated 9.5.2022 for 4 vessels only depicting coal
consumed for the period from 15.10.2018 to 31.10.2018. GUVNL has indicated the
discrepancy that quantum of coal shown to be consumed in respect for the whole
month of October 2018 for units 1 to 4 as per certificate dated 28.11.2018 is
significantly lesser than coal shown to be consumed as per certificate dated 13.4.2019
for part of the month from 15.10.2018 to 31.10.2018. Further, GUVNL has submitted
that if the coal consumption for entire month of October 2018 is taken as per statement

dated 28.11.2018, the weighted average GCV of coal works out to 4188.6 Kcal/Kg.

61. Per Contra, APMuL vide its affidavit dated 2.6.2022 has submitted that the
Change in Law claim for October 2018 was submitted to the Petitioner GUVNL on
28.11.2018 along with the Auditor Certificate dated 28.11.2018 i.e., prior to signing of
2018 SPPAs on 05.12.2018. APMuL has clarified that coal quantity mentioned in
certificate dated 28.11.2018, submitted with change in law claims, is based on a
particular allocation basis and not on unit-wise actual consumption basis. However,
SPPAs were signed on 05.12.2018 and as per the said SPPAs there was no
requirement to claim Change in Law compensation subsequent to signing of the 2018
SPPAs. As regards Auditor Certificate dated 13.04.2019, APMuL has submitted that
the vessel wise coal quantity mentioned therein is in accordance with SPPAs dated

05.12.2018. Since Article 3.2.4 of the 2018 SPPAs stipulates that the actual coal
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consumption to be considered, therefore, Respondent APMuL for the purpose of
energy charge claim for the period 15.10.2018 to 31.10.2018 has considered actual
guantity of coal consumed based on the Book of Accounts in its Auditor Certificate
dated 13.04.2019. The quantity shown in the Auditor Certificate dated 13.4.2019 was
not based on any allocation methodology as in the case of the Auditor Certificate dated
28.11.2018. APMuL has submitted that the Petitioner was aware of the methodology
being followed for Change in Law claims prior to 2018 SPPAs and for monthly energy
charge claim under the 2018 SPPAs. However, the Petitioner did not raise these
objections along with various objections on the energy charges claim submitted for
October 2018 pursuant to approval of the 2018 SPPAs by the Commission by Order

dated 12.04.2019 in Petition No. 374/MP/2019 (GUVNL vs. APMuL & Ors.).

62. We have considered the submissions made by the Petitioner and the
Respondent. It is undisputed that while signing the SPPAs dated 30.3.2022, both the
parties were aware of the changes being made for computation of energy charges in
the SPPA dated 5.12.2018 with emphasis on quality of coal consumed. Clause 4.1(3)
of the SPPAs dated 30.3.2022 provides as under:
“(3) Determination of Base Rate for Energy Charges: The Procurer shall request the
Central Electricity Regulatory Commission for determination of the Base Rate for

following sub-parameters viz. FOB coal cost (in USD /kWh) for_guality of coal
consumed including other charges, Ocean Freight...... ?

Further, both the parties were aware of the fact that only units 1 to 4 were in
operation on 15.10.2018. Even the weighted average GCV of coal consumed was
available to both parties at the time of signing of deed of settlement for which
differential bill had been raised on 15.04.2019 as submitted by GUVNL through its
affidavit dated 25.5.2022 and no dispute had been raised as regards the consumed

GCV.
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63. We note that up to 14.01.2018, the terms of the supply were governed by
original PPAs and from 15.10.2018, new terms as per SPPA dated 5.12.2018 (energy
charges as pass through w.e.f. from 15.10.2018 and Change in law not applicable as
the energy charges converted from quoted to formula based) took effect based on
understanding reached between the parties and which was approved by the
Commission through its order dated 12.04.2019 in Petition No. 374/MP/2018. The CA
certificate dated 28.11.2018 was prior to SPPA dated 5.12.2018 wherein for the
purpose of change in law computations for the month of October 2018 were done
using allocation principles. Subsequently, since 15.10.2018 became the effective date
based on SPPA dated 5.12.2018 (date later than the CA certificate dated 28.11.2018),
the amount of Rs. 14,68,54,467/- claimed earlier towards Change in Law was refunded

as is reflected in APMuL Invoice attached in submission dated 25.05.2022 of GUVNL.

64. In light of submissions as above, GUVNL'’s suggestion to consider GCV value
of 4202 kCallkg, for determination of base rate, based on the weighted average of
‘billed value’ of GCV at load port by considering the coal quantity received in 4 vessels
indicated in the Auditor Certificate dated 13.4.2019 and also its suggestion to consider
GCV value of 4188.60 kCal/kg, for determination of base rate, based on the weighted
average of ‘received value’ of GCV at discharge port by considering the coal quantity
received in 15 vessels indicated in the Auditor Certificate dated 28.11.2018 has been

analyzed in the paragraphs 66 to 68.

65.  Since the case in hand is for determination of base rate as on 15.10.2018, any
reference to the period prior to 15.10.2018 is not relevant and hence, the working of

weighted average GCV of 4188.6 kCal/kg calculated on received basis by GUVNL
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cannot be considered. Further, GCV of 4202 kCal/kg cannot also be considered as it
is worked out on the basis of billed value at load port, which does not represent the
quality of coal consumed as required under the Settlement Deed dated 3.1.2022 and
SPPAs dated 30.3.2022. There is loss of heat value between the loading port and
unloading port (discharge port) as has been recognized by both the parties earlier in
SPPAs dated 5.12.2018 and therefore, the GCV of coal at discharge port represents
the true value for the purpose of computation of quality of coal consumed. [Consumed
GCV value cannot be more than as received value in case the received value is lower
than the billed value]. Accordingly, the GCV value of 4202 kCal/kg as suggested by

GUVNL cannot be accepted for determination of base rate.

66. For ensuring that the auditor certified claimed value of consumed GCV of
4594.88 kCal/kg [being a result of blending] to be considered for determining the base
rate in case of both Bid 01 and Bid 02, after going through the facts and submissions
of both the parties, the Commission decided to peruse the findings of the technical
expert in the Deepak Parekh Committee Report [relevant for Bid 02 in respect of Units
5 and 6] referred to in order dated 21.2.2014 in Petition N0.155/MP/2012. As per the
Committee Report, the technical expert had recommended coal GCV, to be used by
blending, to be near the boiler Design coal of GCV 4500 Kcal/kg. Studies conducted
by the technical expert and tabulated in the Committee Report indicates that any use
of inferior coal than the design coal will result in performance deterioration in terms of
Station Heat Rate, Aux consumption and to an extent Generation. The same is

reproduced below:
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Blended GCV | Station Aux. loss Generation | Blending Ratio

of Coal Heat Rate (MW) (Melawan:Bunyu)
(Kcal/kwh) by Weight

Design GCV 2354 6.5% 660 70:30

(4500 Kcal/Kg)

Case I: 4275 2382 7.05% 640 60:40

Kcal/Kg

Case Il: 4200 2400 7.15% 620 55:45

Kcal/Kg

67. With regards to Units 1 to 4, we observe that the Gujarat Electricity Regulatory
Commission in its order dated 21.10.2011 in Petition No 1080/2011 and Order dated

07.01.2013 in Petition No 1210/2012 considered the technical particulars as under:

Particular UOM Ul&?2 U3&4 U5&6
Turbine Cycle Heat rate Kcal/Kwh 1916 1916 1946
Boiler efficiency % 89.4 83.14 90.5
Guaranteed SHR at Full Load | Kcal/Kwh 2143.177 | 2304.547 | 2150.276
Weighted Average 2223.8616

68. From the table in paragraph 67 above, it can be seen that the Guaranteed SHR
at Full Load in case of Unit 1&2 and that of Unit 5&6 are almost the same. For Units 1
to 4 combined, the Weighted Average value of Guaranteed SHR differs from that of

Units 5 & 6 in an acceptable range of deviation of 3.4%.

69. From the analysis made in paragraphs 66, 67 and 68 above, we observe that
the actual consumed GCV value [4594.88 Kcal/Kg] is almost in sync with the design
coal value [4500 Kcal/Kg] in respect of both the Bids. Therefore, for sustained
operation over the project PPA life, as agreed between the parties, and that too at
enhanced availability of 90%, it is imperative that GCV of coal consumed needs to be
close to the design value so that the operational parameters of SHR and Aux

consumption as agreed in the SPPA dated 30.3.2022 do not get adversely affected.
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We would like to reiterate here that units in actual can be run with coal of GCV on both
lower or higher side, but running of units in deviation to value of design coal in case of
blending has an adverse impact on GSHR, aux consumption and generation which in

the context of Base rate determination are getting fixed.

70. From the discussion above, it can be clearly inferred that GUVNL had not raised
any dispute earlier as regards the GCV of coal consumed in October, 2018 but rather
had a dispute regarding their liability to pay for the same on HBA (HPB) rates. Further,
the suggestion by GUVNL in the present petition now, to consider computation of GCV
of coal consumed by assuming blending of the coal consumed to be in proportion of
their receipts rather than the disproportionate blending as done by APMuL so that the
suggested weighted average GCV values is arrived which in turn could result in lesser
FOB values though the lesser FOB rates now calculated by GUVNL are still on HBA

(HPB) in regards to which they had raised disputes earlier.

71. Therefore, from above discussions, we tend to safely conclude that the GCV
value of the actually consumed coal (as certified by the auditor's Certificate dated
13.4.2019 for the period from 15.10.2018 to 31.10.2018) is 4594.88 kCal/kg and. the
same is in acceptable range of design GCV of coal of 4500 kCal/kg as discussed in
paragraph 66 and 67. Thus, GCV of 4594.88 kCal/kg is being considered for the

purpose of determination of Base rates in respect of both the Bids.

Determination of Base Rates

72. The mandate of the Commission in the present Petition is to determine and

recommend the following to the Government of Gujarat for the purpose of
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determination of energy charges for supply of electricity from Units 1 to 6 of Mundra
Power Project of APMuL to GUVNL:
(a) Base Rate for the FOB coal cost (in USD/kWh) consumed including other
charges;
(b) Base Rate of Ocean Freight (in USD/KWh)

(c) Base Rate of Port Handling Charges (in Rs./kWh)

73. We have carefully perused the pleadings and arguments of the parties and
examined the documents placed on record as well as documents available in public
domain with a view to make appropriate recommendations to the Government of

Guijarat.

FOB Cost of Imported Coal

74. The Petitioner, GUVNL has submitted that only judicious and prudent coal cost
should be considered while determining the base rate as it has long term implication
on the consumers. The Petitioner has submitted that APMuL has been procuring coal
through spot enquiries from limited parties and not through transparent tendering
process. The main concern of GUVNL is that coal has been consistently sourced by
APMuL at price above the HBA derived price for the quality of coal consumed and the
coal cost is significantly higher than the price of coal traded in Indonesia as per the
rates published by indices of repute such as Argus/Coalindo and S&P Global Platts
and the rate at which coal has been sourced by generators like CGPL. In Annexure F
to the Petition, GUVNL has placed a statement of 35 vessels of coal imported by CGPL
calculated on the basis of HBA derived price (HPB Price), Indonesian coal index such
as Argus and S&P Global vis-a-vis the claims of APMuL and has submitted that other

generators like CGPL have procured coal from Indonesia at prices lesser than HBA
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derived price. GUVNL has further submitted that under Indonesian Regulations, coal
is being traded at prices below the HBA derived price. Accordingly, GUVNL has prayed
that FOB price of coal may be considered as lowest of the actual or HBA derived price
for the quality of coal used by APMuL for generation of power at Mundra Power Project
for supply of power under the PPAs. On the other hand, APMuL has submitted that
prior to 15.10.2018 i.e. date on which SPPA dated 5.12.2018 came into effect, it was
entitled to energy charges as per the quoted tariffs under the PPAs and as such there
was no incentive or intention to buy coal at higher prices. APMuL has further submitted
that for the coal consumed in October 2018, APMuL had ordered or procured coal in
August 2018 (two vessels) and September 2018(2 vessels). As regards the sale of
coal below benchmark price under Indonesian Regulations, APMuL has submitted that
none of the Indonesian Regulations permit that coal export can take place at price less
than the benchmark price. As regards the CGPL'’s coal procurement data furnished by
GUVNL, APMuL after analysing eight vessels has submitted that these vessels were
on term contracts entered into in May 2018 and has no relevance to the spot price
prevailing in October, 2018 for which base price is to be determined based on the coal

consumed for supply of power to GUVNL.

75.  The following issues arise for our consideration from the competing claims of

GUVNL and APMuL:

(@) Issue No.1: Whether export of coal from Indonesia is permissible at a price

below the HBA Index or HPB price under the Indonesian Regulations?

(b) Issue No.2: Whether the data pertaining to the import of coal by CGPL for

consumption in its project during October, 2018 as furnished by GUVNL are
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relevant for the purpose of determination of based price of coal for supply of

power by APMuL to GUVNL?

(c) Issue No.3: What methodology should be adopted by the Commission to
determine the base rate of coal as on 15.10.2018 keeping in view the provisions
of the Deed of Settlement, SPPA dated 30.2.2018 and the actual coal
consumed at the Mundra Power Project?

Issue No. 1: Whether export of coal from Indonesia is available at a price below
the HBA Index or HPB price under the Indonesian Regulations?

76. GUVNL has submitted that the relevant Regulation No. 7 of 2017 concerning
the Method of Determining the Standard Selling Price of Metallic Mineral and Coal
came into force on 11.1.2017 and the said Regulation was amended vide Regulation
44 of 2017 of Minister of Energy and Mineral Resources, Government of Indonesia.
Article 8 of Regulation 44 of 2017 provided that the HPB of steam coal (Thermal) shall
be determined based on the variables such as Coal Calorific Value, HBA of Steam,
Water content, sulphur content and ash content. On 3.5.2018, Regulation 25 of 2018
was enacted by the Minister of Energy and Mineral Resource. In the said Regulations,
“Coal Benchmark Price (HPB) or Harga Potukan Batubara shall mean the price of coal
determined at the sale point on a Free on Board basis.” Article 33 of Indonesian
Regulations 25/2018 provides that the IUP and IUPK in selling the price shall be
guided by Coal Benchmark Price. Article 33(2) thereof provides that HPB is the price
of the lower limits in the calculation of production fee payment. Article 35 of Regulation
25/2018 provides that the Minister shall establish the selling price formula of specific
types of coal and coal for specific purposes. Relying on the above provisions, GUVNL

has submitted that HBA index price which is based on international market price of
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major markets was only a starting point for the Indonesian Authorities to decide on the
benchmarking of the export price of coal. Based on the HBA price, the Indonesian
Authority arrives at HPB derived price which takes into account host of relevant things.
GUVNL has submitted that the export price of coal can be less than the HPB derived
price. GUVNL has submitted that the average prices published by M/s Argus/Coalindo
and M/s S&P Global Platts are significantly lower than the HPB price. GUVNL has
submitted that in October 2018, the HBA for coal having 6322 kCallkg was USD
100.89 per MT, the FOB price as per Argus Coalindo was USD 52.84 per MT for 5000
GVC, USD 38.19 per MT for 4200 GCV and USD 23.66 for 3400 GCV. GUVNL has
submitted that as per Indonesian Regulations, Indonesian Authorities have been
allowing the export at a much lower price than the HPB derived price. GUVNL has
concluded that while the Indonesian coal companies will be required to pay the royalty
and taxes based on such reference value, there is no prohibition in regard to export of

coal at the FOB price agreed to between the parties lesser than the reference value.

77. APMuL has submitted that with effect from 11.1.2017 onwards, the imported
coal prices were governed by Regulation No.23 of 2010 of Government of Indonesia,
Regulation 7 of 2017 of Minister of Energy and Mineral Resources and Regulation 25
of 2018 of Minister of Energy and Mineral Resources. Article 85(1) of Regulation 23 of
2010, Article 2(1) of Regulation 7 of 2017 and Article 33 of Regulation 25 of 2018
mandate IUP holders that export of coal must refer to the benchmark price. As per
Article 8(6) of Regulation 7 of 2017, HBA of steam coal is derived based on four coal
indices namely, Indonesian Coal Index/Argus Coalindo, New Castles Export Index,
Platts and Global New Castles Index. Each of the above indices is given weightage in

equal proportion of 25%. Article 8(3) of Regulation 7 of 2017 provides that while

Order in Petition No. 111/MP/2022 Page 77 of 110



determining benchmark price (HPB), multiple variations such as steam coal prices,
GCV, water content, sulphur content and ash content need to be accounted for. Article
9 of Regulation 7 of 2017 provides the exception that certain types and certain purpose
of coal can be exported from Indonesia at rates below benchmark prices. Such certain
types of coal are neither suitable nor used at APMuL’s Mundra Thermal Power Station.
Article 110(1) of Regulation 23 of 2010, Article 12.1 of Regulation 7 of 2017
Regulations and Article 40(1) of Regulation 18 of 2018 provide that even any IUP
licence holder violates the mandate qua no-adherence to the benchmark prices for
export of coal, there shall be imposition of administrative sanctions. APMuL has
submitted that coal suppliers in Indonesia continue to be mandated not to export coal
below HBA Index price and GUVNL is referring to non-applicable provisions of the
Indonesian Regulations to contend that coal may be sold below bench mark price.
APMuL has further submitted that GUVNL has made an erroneous comparison of
CGPL data with Argus/Coalindo and S&P Global Platts to contend that APMuL has

been procuring coal at high price.

78. The Commission has analysed the relevant Indonesian Regulations placed on

record. The Indonesian Regulations for the relevant periods are as under:

(A) For the period staring from September, 2011 to 10.1.2017, the imported coal
prices were governed by the Government Regulations of 23 of 2010 read with

following sub-delegated Regulations:

(a) The Regulation of the Minister of Energy and Mineral Resources on the
Determination Procedure on the Benchmark Price of Mineral and Coal
Sales (“2010 Minister Regulations”) (17 of 2010) dated 23.09.2010.
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(b)Regulation of the Director General of Minerals dated 24.03.2011 (“2011
DG Regulations”).

(c)Regulation of Director General of Coal and Minerals dated
30.5.2014(*2014 DG Regulations).

(B) From 11.1.2017 onwards, the imported coal prices were governed by the
Government Regulations of 23 of 2010 read with following sub-delegated

Regulations:

(2) The Regulations of Minister of Energy and Mineral Resources regarding
Procedures for determination of Reference Prices for Metal Minerals and
Coal’ dated 11.1.2017 (2017 Minister's Regulations”).

(b)Regulation of Minister of Energy and Mineral Resources regarding
minerals and coal mining business (“2018 Minister's Regulations”) dated
3.5.2018.

79. At this stage, it is pertinent to set out few details qua each of the aforesaid

Indonesian Regulations hereinbelow:

() The Government Regulations 23 of 2010 aimed at carrying out policies
which give priority to the use of coal for domestic interests. The said enactment
envisaged control on production and sale of coal, with the intention to prioritize
domestic interests. Article 85(1) provides that coal production operation mining
permit holders that export coal produced by them must refer to the benchmark
prices. Article 85(2)(a) provides that the benchmark prices shall be determined
by the Minister for Minerals and Coal. Article 85(3) provides that the benchmark
prices shall be determined by market mechanism and/or by following prices
generally prevailing in the international market. According to Article 110(1),

Mining Permit holders or Special Mining Permit holders violating Article 85 shall
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be imposed administrative sanctions in the form of (a) written warning or (b)
suspension of mineral and coal production operation mining permits and/or (c)

revocation of mining permits or special mining permits.

() The 2010 Minister Regulations set out benchmark price determination
for sale of Minerals and Coal. According to Article 11, the Director General on
behalf of the Minister sets a benchmark price for steam (thermal) coal and coking
(metallurgical) coal every month based on a formula that refers to the average
coal price index in accordance with the market mechanism and or appropriate
with prices generally accepted in the international market. The benchmark price
of coal shall be used as a reference of coal price by the IUP and IUPK of
production operation permit holders in conducting coal sales. Coal Benchmark
price is the price of coal at sale point on a free on vessel. As per Article 18, sale
of coal can be done in the form of direct sale(spot) and/or term sales based on
the agreements between the IUP and IUPK of production operation permit
holders with the coal buyers. Coal price in direct sales (spot) refers to the
benchmark price of coal in the month in which coal shipment was conducted and
coal price in term sales refers to benchmark price of coal occurred in the last
three months. Article 21 envisages that certain types of coal used in the country
can be sold at a price below the coal price reference approved by the Director
General on behalf of the Minister. As per Article 21(2), ‘certain type coal includes

fine coal, reject coal and coal with certain impurities.

(1 The 2011 DG Regulations defined Coal Benchmark Prices [HPB] and
the reference coal price [HBA]. DG was required to determine the benchmark

price of coal for steam (thermal) coal and coking (metallurgical) coal every month
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based on a formula that refers to the average coal price index in accordance with
market mechanisms and/or in accordance with generally accepted prices in the
international market. As per Article 2(2),, the benchmark price of coal was
required to be used as a reference for coal prices for IUP Holders for sale of coal.
The reference coal price, referred as HBA, is the average price of coal price index
in the previous month. HBA of steam (thermal) coal for the relevant month is
calculated in the coal quality equivalent to 6322 kcal’lkg Gross as Received
(GAR). The DG Regulations also refer to 4 coal price indices for HBA of steam
(thermal) coal i.e. (i) Indonesian Coal Index/Argus Coalindo, (ii) New Castle
Export Index, (iii) Platts, and (iv) Global New Castle Index. Attachment-1 to DG
Regulation, 2011 specifically mandates for references being made to each of
indices in four equal proportions i.e., @25% each. Article 3(2) refers to multiple
variables to be accounted, while determining Benchmark prices [HPB] viz. (i)
steam coal prices, (ii) GCV, (iii) water content, (iv) Sulphur content, and (v) ash

content.

(V) The 2014 DG Regulations: Article 2 of 2014 DG Regulations provides
that coal of certain types includes fine coal, reject coal and coal with certain
impurities. Fine coal is a by-product of coal mining and its diameter is less than
2 millimetre and sold separately. Reject coal is a by-product of coal mining with
certain content of impurities due edging with the layer of soil or rock or waste of
washing from plant or other process of production. Coal with certain impurities is
coal as main product from coal mining with unusual specifications that makes it
unacceptable in the market because of the high contents of sulphur, ashes,

and/or sodium. Article 3 and 4 deal with determination of benchmark price of
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certain types of coal. Article 5 of 2014 DG Regulations provides that the “certain
types” of coal used in the country shall be sold at price below reference price of
coal after having been approved by the Director General on behalf of the Minister.
Regulation 6 provides that the Coal for certain purpose includes: (a) coal used
by Company for its own purpose in the process of coal mining; (b) coal used by
Company in order to increase the value added of coal at mine mouth location;
and (c) coal used for the development of under-developed areas around the

mine.

V) The 2017 Minister Regulations revoked the Minister's 2010 Regulations.
It defines Coal Standard Price abbreviated as HPB as the price of coal
determined on sale point on Free on Board (FoB). It also defines Coal Price
Reference abbreviated as HBA as the price which is obtained from price index
average of coal in previous month. Article 2(1), mandates that IUP and IUPK
holders shall be guided by HPB while selling the produced coal. It provides that
HPB shall be determined based on the market mechanism and/or in accordance
with prices generally prevailing in the international market. Article 8(2) provides
that HPB for steam (thermal) coal shall be determined based on such variables
as (a) calorific value of coal, (b) HBA of steam (thermal) coal, (c) moisture
content, (d) sulphur content, and (e) ash content. Article 8(6) provides that size
of HBA shall be determined by referring to the coal price index such as (a)
Indonesian Coal Index/Argus Coalindo; (b) New Castle Export index,(c) Global
coal New Castle Index, (d) Plats Index, (e) Energy Public Coking Coal Index and
(H) HIS Market Index. Article 9 provides that IUP and IUPK holders may sell

certain types of coal below HPB such as fine coal, reject coal and coal with
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certain impurities. Chapter V deals with ‘Administrative Sanctions’ so far as IUP
holders are concerned. IUP of Production Operation holders in violation of Article
2(1) and 3 viz. non-adherence to HPB for export of coal, shall be charged with
administrative sanctions viz. (a) Written warning or (b) Temporary halting of a
part or the entire mining business activities or (c) Revocation of Production

Operation IUP or Production Operation IUPK.

(V1) The 2018 Minister Regulations define Coal Benchmark Price (“HPB”) as
the price of coal determined at sales point on FoB basis. Article 33(1) provides
that IUP and IUPK in selling the coal produced shall be guided by the Coal
Benchmark Price (HPB). Article 33(2) provides that HPB is the ‘lower limit price’
in the calculation of production fee payment. Article 33(3) provides that HPB shall
be stipulated by the Minister. Article 40 provides that the holders of [IUP and IUPK
which do not comply with Article 33(1) are subject to administrative sanctions in
the form of written warning, temporary suspension of business activities and/or
revocation of permission. Regulation 35 provides that the Minister shall establish
the selling price for specific types of coal and specific purpose of coal. Specific
types of coal take the form of fine coal, reject coal and coal with impurities.
Specific purpose takes the form of: (a) coal which is utilised for the mine mouth
power plant; (b) coal which can be utilised by the company for own purposes in
the process of coal mining; (c) coal which is utilised by the company in the
framework of enhancement of added value of coal at mines mouth; (d) coal which

is utilised for the development of under-developed region around the mine.

80. Thus, it emerges from the above that as on 15.10.2018, the Regulations which

governed the export of coal from Indonesia are the Government Regulations 23 of
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2010 supplemented by 2017 Minister Regulations and 2018 Minister Regulations.
Article 85(1) of the Government Regulations 23 of 2010 mandates that the holders of
coal IUP production operation for export of the coal produced by them must refer to
the benchmark price which shall be determined by the Minister based on the market
mechanism and/or following prices generally prevailing in the international market. The
2010 Minister Regulations also requires the IUP and IUPK of production operation
holders to sell their produced coal by referring to the benchmark price both for
domestic sales and export. Regulation 7 of the 2017 Minister Regulations provides
that HPB of Steam (Thermal) Coal shall be determined by the Director General based
on such variables as calorific value of coal, HBA of steam (Thermal) coal, moisture
content, sulphur content and ash content. In other words, HBA is the reference price
based on the average of four international indices for 6322 kcal/kwh coal with 25%
weightage for each of the indices whereas HPB is the benchmark price which is the
derivative price from the HBA or reference price in respect of various grades of GCV
after factoring in a number of relevant factors such as calorific value of coal, water
content, sulphur content, ash content and sodium content of coal. If any IUP and IUPK
of production operation holders violates the mandate qua non-adherence to
benchmark prices for export of coal, there is provision for mandatory imposition of
administrative sanctions in terms of Article 110(1) of the 2010 Government
Regulations. Article 12(1) of the 2017 Minister Regulations and Article 40(1) of the

2018 Minister Regulations which includes revocation of mining permit.

81. Thus, a plain reading of the Minister Regulations shows that it is not permissible
to export coal below the benchmark price failing which the coal company shall be

subjected to administrative sanctions. GUVNL has relied on Regulation 35 of
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Indonesian Regulation 25/2018 to contend that coal can be exported from Indonesia
below HBA price. However, as already noted, such coals are of certain types and for
specific purposes which do not meet the requirement of APMuL for generation of
electricity from Units 1 to 6 of Mundra Power Project.

Issue No. 2: Whether the data pertaining to the import of coal by CGPL for
consumption in its project during October, 2018 as furnished by GUVNL are
relevant for the purpose of determination of based price of coal for supply of
power by APMuL to GUVNL?

82. GUVNL has placed on record a statement showing the details of coal procured
by APMuL vis-a-vis the coal import by CGPL, HBA derived price and the rate published
by Argus/Coalindo and S&P Global Platts and has contended that coal is purchased
at price lesser than the HBA price. GUVNL has not provided any documentary proof

as regards FSA/coal contracts of CGPL, invoices of CGPL, coal invoices/bill of lading

of CGPL etc.

83. APMuL has submitted that it is the responsibility of GUVNL to provide such
documentary evidence. APMuL has submitted that CGPL had procured imported coal
with an upfront premium of 4.50% as compared to the HPB price of coal applicable as
on the date of signing the contract for purchase of coal. In support of this argument,
APMuL has provided a statement indicating the details of the HBA/HPB coal price
applicable as on May-2018 being the month in which coal supply of contract was
entered into by CGPL, the HPB price claimed by CGPL from the Petitioner etc. APMuL
has further submitted that on an analysis of the data submitted with respect to CGPL
reveals that the coal procurement by CGPL for 8 vessels was based on fixed HBA
price of USD 89.53/MT as on the date of signing of term contract in May 2018. The

trend of HBA Index was upward during the period of actual shipment which took place
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between August and November, 2018 when the rates were varying between USD

97.90 to 107.83 per MT.

84. As regards above averments of APMuL and in response to the specific query of
the Commission, GUVNL informed that it had not examined this aspect and sought
liberty to submit the factual position in this regard, as recorded in the Record of
Proceedings for the Hearing dated 5.5.2022. In response GUVNL filed affidavit dated
9.5.2022 but did not submit any document to refute the averment of APMuL. On the
other hand, GUVNL again filed different data for all 35 vessels assuming the contract
date for all the vessels as May 2018. GUVNL has submitted that APMuL deliberately
selected 8 shipments where HPB based fixed contract price is equal to FOB price of
coal. GUVNL submitted that it has analysed the balance 27 shipments on the same
principle of calculation adopted by APMuL for 8 shipments and has submitted that
there has been large number of shipments where the HPB price is higher than the
contract price establishing that there has been sale with FOB price below the HPB
price. However, GUVNL has not submitted any documents to the Commission to
substantiate its claim that for the balance 27 vessels the contract date was May 2018

and coal was procured by CGPL at discounted price to the HPB price.

85. From the submissions of parties, we observe that both GUVNL and APMuL
have made submissions based on their respective data with regard to the shipments
of coal to CGPL without any supporting documents. Both the parties have pleaded
that the other party is required to prove its point by producing the relevant
evidence/documents. In this connection, Section 106 of the Indian Evidence Act, 1872

is relevant which provides as under:
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“106. Burden of proving fact especially within knowledge.- When any fact is especially
within the knowledge of any person, the burden of proving that fact is upon him”

86. In the present case, it is GUVNL which has submitted that CGPL is buying coal
at price lower than HPB price. Therefore, the burden of proof is on GUVNL to
substantiate its claim on the basis of the documents including contracts for coal, the
invoices and bill of lading etc. and GUVNL has failed to do so. While taking the stand
that it is not possible for APMuL for make any submission on the contention of GUVNL
based on incomplete data, APMuL has submitted a statement explaining that coal
procurement by CGPL on 8 vessels was based on fixed price as on the date of signing
of the contract. APMuL has also not substantiated its computation backed by any

documentary evidence.

87. Since neither party has discharged its burden of proof with reference to the data
submitted, the Commission does not consider it appropriate to rely on the statement
and data of both GUVNL and APMuL for the purpose of working out the FOB cost of
coal consumed by APMuL for generation and supply of electricity to GUVNL during

the period 15.10.2018 to 31.10.2018.

88. GUVNL has submitted that the FOB price of coal should be fixed with reference
to the indices of Argus Coalindo and S&P Global Platts. Without being influenced by
the contentious submissions of GUVNL and APMuL, the Commission has carried out
an independent analysis of the data furnished by GUVNL in respect of the 35 vessels
of coal imported by CGPL as furnished in Annexure F to the Petition as given in the

table below:
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DATA IN RESPECT OF CGPL CLAIMED VALUES VERSUS ARGUS/PLATTS VALUES
AS FURNISHED BY GUVNL IN ANNEXURE F OF PETITION 111/MP/2022

Billed Prem
SrNo Vessel Name GL%\gc?t M?)iwl_th Claimed | Argus | S&P A to toPréaénP
Port rgus

1 | Frontier Phoenix 5219 Aug-18 69.84 | 60.49 | 59.96 | 13.4% | 14.15%
2 | Kiran Turkiye 4119 Aug-18 48.05 | 38.83|38.56 | 19.2% | 19.75%
3 | Suigo 4224 Aug-18 4355 | 39.82 | 39.54 8.6% | 9.21%
4 | FPMC B Majesty 5235 Aug-18 69.89 | 60.67 | 60.14 | 13.2% | 13.95%
5| Cape Sun 4155 Sep-18 47.49 | 38.00 ] 38.09 | 20.0% | 19.79%
6 | Mineral Themse 5157 Sep-18 68.58 | 55.51 | 54.20 | 19.1% | 20.97%
7 | Frontier Neige 5213 Sep-18 65.66 | 56.11 | 54.79 | 14.5% | 16.55%
8 | Cape Normandy 4234 Sep-18 43.65| 38.72 | 38.81 | 11.3% | 11.09%
9 | Anangel Courage 5137 Sep-18 68.51 | 55.29 | 53.99 | 19.3% | 21.19%
10 | Baltic Wolf 4136 Oct-18 48.25 | 37.61 | 37.64 | 22.1% | 21.99%
11 | Hanna Oldendorff 5155 Oct-18 68.57 | 54.48 | 54.31 | 20.5% | 20.80%
12 | Cape Sunrise 4229 Oct-18 40.28 | 38.45| 38.48 45% | 4.47%
13 | Frontier Kotobuki 5134 Nov-18 68.04 | 49.92 | 50.05 | 26.6% | 26.44%
14 | Frontier Island 4215 Nov-18 42,65 | 32.46 | 31.65| 23.9% | 25.79%
15 | Lan May 5165 Nov-18 69.43 | 50.22 | 50.35 | 27.7% | 27.48%
16 | Cape Harmony 4037 Nov-18 46.14 | 31.08 | 30.32 | 32.6% | 34.29%
17 | Mineral Haiku 4149 Nov-18 48.4 | 31.95|31.16 | 34.0% | 35.62%
18 | Golden Horizon 5219 Nov-18 69.76 | 50.75 | 50.87 | 27.3% | 27.08%
19 | Gulf Petrochem FCG 5311 Dec-18 66.24 | 49.60 | 49.23 | 25.1% | 25.68%
20 | PT KPC 5167 Dec-18 58.49 | 48.26 | 47.9| 17.5% | 18.11%
21 | PT AGM 4209 Dec-18 40.09 | 30.27 | 30.27 | 24.5% | 24.49%
22 | PT KPC 5389 Dec-18 61.01 | 50.33|49.96 | 17.5% | 18.11%
23 | Indo International 6320 Dec-18 79.99 | 59.03 | 58.59 | 26.2% | 26.75%
24 | Mina Oldendorff 5415 Jan-19 61.3 | 53.08 | 54.00 | 13.4% | 11.91%
25 | Genco London 4171 Jan-19 40.22 | 31.55|32.61| 21.6% | 18.92%
26 | Ping May 5306 Jan-19 60.07 | 52.01 | 52.91 | 13.4% | 11.92%
27 | Frontier Youth 4032 Jan-19 46.08 | 30.50| 31.53 | 33.8% | 31.58%
28 | Frontier Lodestar 5292 Jan-19 5991 | 51.87|52.77| 13.4% | 11.92%
29 | C Utopia 4049 Jan-19 33.74 | 30.63 | 31.66 9.2% | 6.16%
30 | Frontier Expedition 4947 Feb-19 46.50 | 53.52|54.81 | -15.1% |-17.87%
31 | CPO Europe 5271 Feb-19 59.67 | 57.02 | 58.40 4.4% | 2.13%
32 | Lady Charme 4226 Feb-19 31.19 | 35,53 | 36.58 | -13.9% |-17.28%
33 | Cape Lily 4997 Feb-19 46.97 | 54.06 | 55.37 | -15.1% |-17.88%
34 | Qing May 5253 Feb-19 59.47 | 56.83 | 58.20 4.4% | 2.14%
35 | Frontier Phoenix 4138 Feb-19 3448 | 34.79 | 3581 | -0.9% | -3.86%
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89. The analysed data in respect of claimed value of CGPL vis-a-vis prices of Argus

and S&P Global Platts for the corresponding period show that the claimed values in

case of 31 vessels (barring vessel no. 30,32,33 and 35) are at a premium and there is

wide variation in the percentage of premium even for shipments during the same

month. Thus, the indices of Argus and S&P cannot be considered appropriate for the

purpose of determination of base price.

90. Further, the Commission has also gone through some of the orders of

Maharashtra Electricity Regulatory Commission (MERC) available in the public

domain which pertain to the procurement of imported coal by Tata Power Company

Limited for its generating station in Mumbai for supply of electricity to TPC-D.

(a) Post facto approval of TPC-D’s Fuel Adjustment Charges (FAC) for the period

of April, 2019 to June, 2019 vide order dated 27.7.2020 in Ref. No.
MERC/FAC/2019-20/E-Letter
Month 2 May-19 21 May-19 30 May-19 Remark
Exchange Rate 69.54 69.73 69.79 | Verified from SAP Entry
Supplier PT ADARO PT ADARO PT ADARO Verified from Invoice
Vessel Name THARKEY DUBAI NATHAN Verified from Invoice
CROWN BRANDON
HBA 81.86 81.86 81.86 Submitted by TPC-G
Coal Qty (MT) 77772.00 50000.00 48922.00 Verified from Invoice
GCV (kcal/kg) 4907.00 4872.00 4909.00 Verified from Invoice
Moisture (%) 28.41 28.65 28.19 Verified from Invoice
Ash (%) 1.92 1.76 1.76 Verified from Invoice
Sulphur (%) 0.11 0.10 0.10 Verified from Invoice
HPB 57.43 57.02 57.71 Calculated
Premium 0.50 0.50 0.50 Verified from Invoice
FOB (USD/MT) 57.93 57.52 58.21 Verified from Invoice
FOB Rs./MT 4028.56 4010.82 4062.20 Calculated
Base Price in USD 4505331.96 2876000.00 2847749.62 Verified from Invoice
Base Price in INR 313309344.63 | 200540891.60 | 198730776.78 | Verified from SAP Entry
Avg Base Price in Rs./MT 4032.85 Calculated

(b) Post facto approval of TPC-D’s Fuel Adjustment Charges (FAC) for the period
of July, 2019 to September, 2019 vide order dated 26.9.2020 in Ref. No.
MERC/FAC/20182019/E-Letter
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Month 8 Aug-19 17 Aug-19 28 Aug-19 Remark
Exchange Rate 70.96 71.29 71.73 | Verified from SAP Entry
Supplier PT ADARO PT ADARO PT ADARO Verified from Invoice
Vessel Name AVRA PT KIDECO PT ADARO Verified from Invoice
COMMODITIES JAYA A
HBA 72.67 72.67 72.67 | Submitted by TPC-G
Coal Qty (MT) 49300.00 50045.00 49950.00 | Verified from Invoice
GCV (kcal/kg) 5162.00 4935.00 4842.00 | Verified from Invoice
Moisture (%) 26.31 25.14 28.86 | Verified from Invoice
Ash (%) 4.28 3.11 1.91 Verified from Invoice
Sulphur (%) 0.20 0.10 0.11 | Verified from Invoice
HPB 54.21 53.71 51.03 Calculated
Premium - - - Verified from Invoice
FOB (USD/MT) 54.21 53.71 51.03 Verified from Invoice
FOB Rs./MT 3846.49 3828.84 3660.21 Calculated
Avg Base Price in Rs./MT 3778.51 Calculated

(c) Post facto approval of TPC-D’s Fuel Adjustment Charges (FAC) for the period
of January 2020 to March, 2020 vide order dated 28.2.2021 in Ref. No.

MERC/FAC/2020-2021/E-Letter

Month 2 Feb-20 4 Feb-20 16 Feb-19 29 Feb-20 Remark
Exchange Rate ($ to Rs) 71.51 71.14 71.39 71.19 Verified from SAP Entry
Supplier PT KIDECO PT ADARO PT ADARO PT KIDECO Verified from Invoice
JAYA A JAYA
Vessel Name OCEAN OPAL | SAGAR MOTI CRIMSON CL GEMMA Verified from Invoice
KNIGHT
HBA ($/MT) 66.89 66.89 66.89 66.89 Submitted by TPC-G
Coal Qty (MT) 79510.00 57914.00 57932.00 62679.00 Verified from Invoice
GCV (kcal/kg) 4942.00 4805.00 4820.00 4953.00 Verified from Invoice
Moisture (%) 27.99 29.39 28.96 24.41 Verified from Invoice
Ash (%) 3.32 1.64 1.51 3.18 Verified from Invoice
Sulphur (%) 0.09 0.11 0.09 0.08 Verified from Invoice
FOB (USD/MT) 50.14 47.12 47.62 50.67 Verified from Invoice
FOB Rs./MT 3585.49 3351.88 3399.43 3657.84 Calculated
Avg Base Price in Rs./MT 3498.66 Calculated

91. It is noticed from the above tables that the FOB price of coal is either at HPB

(derived from HBA) or with a premium but not less than HPB. Thus, the data pertaining

to CGPL placed before us by GUVNL is of no avail for the purpose of determination

of base price of coal as on 15.10.2018. The issue is answered accordingly.

Issue No.3: What methodology should be adopted by the Commission to
determine the base rate of coal as on 15.10.2018 keeping in view the provisions
of the Deed of Settlement, SPPA dated 30.2.2018 and the actual coal consumed
at the Mundra Power Project?
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92. In the SPPAs dated 05.12.2018, both the parties had come before the
Commission with clear understanding and plea of using HBA Index with certain
caveats [lower of actual price or the HBA price]. In the present Petition, the Petitioner
has prayed for determination of Base rate by the Commission as on 15.10.2018. Both
the parties GUVNL and APMuL now want the Base Rate for determination of energy
charges to be dealt in a particular manner. APMuL has suggested HBA/HPB, may be
indirectly worked out based actual CIF cost. GUVNL, on the other hand, is suggesting
the use of Argus ICI3/S&P Platts and in case of HPB derived on HBA basis, FOB price
of coal, with an understanding that sale on HPB can be lower than the computed HPB

as per the Indonesian Regulations.

93. Based on the analysis made in Issue 1 and Issue 2 above, we are of the
considered view that neither HBA index (as relied upon by APMuL) nor the Argus
Coalindo index nor S&P Global Platts (as relied upon by GUVNL) can be used
exclusively for determination of base rate of imported coal as required under SPPAs

dated 30.3.2022 for the following reasons:

(@) The dispute whether export of coal from Indonesia is allowed at less than
Benchmark price was pending between the Petitioner and the Respondent prior
to signing of the present supplemental PPA. Now, the Petitioner and Respondent
have entered into a settlement with an understanding that both parties would
withdraw all pending cases pertaining to both the PPAs and the connected

SPPAs.

(b) There is no agreement between the parties with regard to the methodology

for determination of base rate. The main objective of entering into settlement is
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to avoid future disputes. That being the case, the new SPPAs cannot start with

dispute.

(c) Once the parties are in agreement to adopt CERC escalation rate for imported
coal which is based on four (4) international indices such as (i) APl 4 (Price of
South African Coal), (ii) Global Coal (Price of Australian Coal), (iii) Argus ICI3
(price of Indonesian coal) and (iv) Platts CI (Price of Indonesian Coal) in
proportion of 25% each, it would be illogical to determine the base rate for the
FOB Coal as on 15" October 2018 based on only two of the indices as pleaded

by GUVNL or on the basis of HPB as pleaded by APMuL.

94. Therefore, we find it appropriate to make use of the methodology used for
determination of CERC composite index decided vide order dated 23.12.2013 in

Petition N0.308/SM/2013 for the following reasons:

(a) Vide the said order dated 23.12.2013, CERC has adopted composite index
instead of country specific index, the rationale being to induce efficiency in
procurement and diversification of supplies. The term of Bid-01 and Bid-02 PPAs
are for a period of 25 years with option to extend by another 10 years in terms of
the SPPAs dated 5.12.2018. Though APMuL has imported coal primarily from
Indonesia for generation and supply of electricity from Units 1 to 6 of Mundra
Power Project, the possibility of importing coal from other countries in future
cannot be ruled out. Therefore, the composite index will be appropriate for

determination of base rate as on 15.12.2018.
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(b) Both GUVNL and APMuL have agreed in the Deed of Settlement and
Supplemental PPAs that while the determination of base rates is left to the
discretion of this Commission, the Petitioner and Respondent are in full
agreement to apply CERC escalation rates over the base rates for determination

of energy charge payable for the period from 15" October 2018 onwards.

95. The Commission in order dated 23.12.2013 in Suo Motu Petition No.
308/SM/2013 in the matter of “Development of Modified Composite Index for Imported
Coal for payment purpose, after considering the views and the composition of steam
coal imports into India and the importance and acceptability of indices in international
contracts, decided that the weights assignments of different coal and corresponding

indices shall be as under:

(A) Weight Assignments: The weights of different coal in the composite index
shall include 25% Australian Coal, 25% South African Coal, and 50%
Indonesian Coal. Australian coal has been retained in the composite index
despite very low volume of consumption in India due to its liquidity,
acceptability for contracts, and possibility of increased use of Australian coal
in future.

(B) Indices: The following indices shall be used for computing escalation rates
for imported coal:-

(a) South African Coal: API14, a well-established index, and used widely for
contracts, shall continue to be used as the representative index for South
African Coal with weightage of 25%.

(b) Australian Coal: In case of Australian Coal, NEX index (also referred as
Coalfax), which had a 12.5% weight in the existing composite index, is no
more relevant due to its low liquidity. The other Australian Coal Index,
Global COAL, 6000 Kcal/ kg on NAR basis also has 12.5% weight in the
existing composite index. Actual coal imports in Asian countries are around
5500 Kcal/kg or lower (on NAR basis). Correlation between prices of higher
calorific value Australian Coal and low calorific value Indonesian coal is
weak, and therefore, availability of low calorific value Australian Index was
also explored. From the information made available to the Commission by
index publishers (Platts, Argus, and IHS McCloskey), the following low
calorific value indices are available;
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(i) API5 index launched by Argus and IHS McCloskey in May 2012,
evaluated on 5500 Kcal/ Kg NAR basis.

(i) Platts Newcastle index 5500 kcal’kg NAR basis, launched in January
2012, primarily in response to Chinese imports of Australian Coal.

Considering that both indices are of recent origin, it is considered
prudent to watch their performance and acceptability over a period of time
before a switch over can be made. Accordingly, Current GlobalCOAL
Newcastle index shall continue to be used with the 25% weight assigned to
Australian coal.

(C) Indonesian Coal: The following relevant indices are available for
Indonesian coal:

(i) Argus: Indonesian Coal Index (ICI3), 5000 Kcal/lkg GAR,
launched in June 2006. Argus has other Indonesian coal indices as
well, including ICI4, 4200 Kcal/kg GAR, launched in August 2008,
and ICI5, 3400 Kcal/kg GAR coal launched in November 2011.

(i) Platts: FOB Kalimantan 5000 kcal/kg GAR, launched in 2006
and FOB Kalimantan 4200 kcal/kg GAR, launched in June 2012.

(i) IHS McCloskey: Indonesian Sub-bituminous marker, 4900
Kcal/kg NAR, launched in 2002.

(iv) Government of Indonesia: HBA Index 6322 Kcallkg GAR,
available since January 2009.

Considering the relative merits of the above indices, the indices published
by Platts (5000 Kcal/kg GAR) and Argus (ICI3, 5000 Kcal/kg GAR) shall
be included for the Indonesian coal for 25% each.

Two other issues for which clarification was provided in the context of the
composite index as decided by the Commission in its order are quoted:

(a) Coal measurement: We notice that NAR (net as received) is how most

internationally used as the basis for coal pricing. Though GAR (gross as
received) is more in use in Indonesia, it is noticed that Indonesia has
adopted NAR while selling coal to China and Korea, who prefer NAR as
the basis. API4 (South African coal index) and globalCOAL (Australian
Coal Index), both constituents of the composite index, also use NAR as
the basis. Therefore, to maintain consistency across indices being used,
and considering international trend, NAR shall be used as a basis for the
indices.
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(b) Calorific value harmonization across indices and normalization:
Calorific values shall be harmonized across indices by normalizing the
values for 5000 Kcal/Kg by assuming a linear trend across indices of
different calorific value of coal.”

96. In course of consultative process for the above order, some stakeholders had
suggested to use country specific indices. The Commission after due consideration of
the said suggestions decided that country specific indices may not always be available
or reliability could be an issue. Moreover, the rationale for using composite index
instead of country specific index was to induce efficiency in procurement and

diversification of supplies.

97. In the present case, the terms of the PPAs are for twenty five years each with
an option of extended term of 10 years. Considering that the supplies from these units
started between Oct 2009 to March 2012, the balance period of original term of the
PPAs still remains 12 to 15 years as on today. The following condition has been
stipulated in SPPA dated 5.12.2018:
“It is decided that in the 10th year from the date of signing of the supplemental PPA, if
energy charges of these respective projects [includes Project of APMuL] under the
PPA(s) is higher than marginal coal based thermal power stations having 50 %
schedule or immediate below, as the case may be, during the previous financial year
under merit order of GUVNL, GUVNL shall have a right to terminate the PPA. In the

event of termination pursuant to this decision, neither party shall be liable for any
damages or penalty of any kind to the other party.”

Even if we consider the above provision permitting GUVNL to terminate the
PPA after 10 years reckoned from 5.12.2018, still more than six years of balance

period is left from the date of SPPA dated 30.3.2022.

98. There have been instances in the past as brought to the notice of Commission

through other petitions where shipments from countries other than Indonesia were
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received and its possibility in future cannot be overlooked by the Commission while
fixing the base. Therefore, Base Rate on the basis of CERC composite index would
ensure pass through of coal cost in a prudent and transparent manner, avoid any
future disputes between the parties in computation of the energy charges as has been

stated in the GOG G.R. dated 25.2.2022.

99.  Further, from the SPPA dated 5.12.2018, it is noted that balance capacity
available in the installed capacity [For Bid 01 it is 200 MW and For Bid 02 it is 234 MW)]
is additionally contracted over and above the 1000 MW initially contracted through the
original PPA by GUVNL in a particular manner (Payment of Fixed charges, penalty

etc). The recovery of Fixed charges are pegged at achieving 90% availability.

100. To generate and supply to GUVNL at contracted capacity including additional
contracted capacity in both Bids(Bid 01 and Bid-02 PPAs) at GCV consumed value of
4594.88 Kcal/Kg as on 15.10.2018, as concluded in paragraph 71 of this order, the
monthly requirement of coal is 860112.72 MT [4,36,796.19 for Bid-01 + 4,23,316.53

for Bid -02] [values vary depending on GCV of coal ] as shown in the table below.

Name of Company : Adani Power (Mundra) Ltd.
Name of Station : Mundra UMPP
Particulars Year Year Year
01-04-20xx 01-04-20xx 01-04-20xx
31-03-20xx 31-03-20xx 31-03-20xx
Bid1U-1to 4 Bid 2 U 5&6 Haryana PPA U7 to 9
Contracted cap though is
Capacity (MW) - Installed 1,320.00 1,320.00 1,980.00 |less in PPA U-7 to 9
Target Availability (%) 90.0000% 90.0000% 80.0000%
Hours in a Day 24.00 24.00 24.00
Days in the Year 366 365 365
Annual Hours of Operation 8,784.00 8,760.00 8,760.00
Energy Generated (MU) 10435 10407 13876
Considered same in 660
Aux. Power Consumption 9.0000% 6.5000% 6.5000% MW
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Aux. Power Consumption

(MU) 939.19 676.45 901.93

Energy Sent Out (MU) 9,496.21 9,730.43 12,973.91

Gross Station Heat Rate Considered same in 660
(kCal/kwh) 2,340 2,274 2,274 | MW

Specific Oil Consumption

(ml/kwh)

Coal Details

Weighted Avg. GCV of Coal As consumed figure of
(kCal/kg) 4594.88 4594.88 4594.88 |Oct 18

Heat Contribution by Coal

(kCal/kwh) 2340.00 2274.00 2274.00

Specific Coal Consumption

(kg/kwh) 0.559 0.543 0.543

Annual Requirement of

Coal (MT) 5829827.933 5649917.662 7533223.55

Coal Stock 30 days (MT) 4,36,796.19 4,23,316.53 5,64,422.03 14,24,534.75
with 4202 Coal GCV (MT) 4,77,635.91 462895.9162 617194.555 15,57,726.38
with 4188.6 Coal GCV (MT) 4,79,163.94 | 4,64,376.79 6,19,169.06 15,62,709.79

101. For ensuring 100% generation of the contracted capacity under Bids-01 and

Bid-02 PPAs, the procurement of coal is required to be lined up in such a manner that

eventuality of any disruption in supply chain either at place from where coal is getting

imported or at place where coal is unloaded and stored, are factored in. The factors

which can affect the supply chain are as under:

(@) NOR [The Notice of Readiness]- NOR is the document used by the Ship

Master, to notify his ship readiness, in every respect, to load and/or unload the

goods during the period of his charter. NOR is an extremely important document

as it triggers the commencement of lay time.

(b) Laycan [Laydays and Cancelling Date]- The time window in which the

charterers are obliged to accept the vessel in the loading port which is dependent

on Berth availability at loading/unloading port, If the vessel arrives before the first

date agreed, the vessel may have to wait.
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(c) Loading time- Loading time at load port is, inter alia, dependent on loading

facilities at the Barge/Anchorage/Port etc. and based on it, loading number of

days get decided.

(d) Sailing time- Sailing time is dependent on from which place the ship sails

[port/country] and the distance in nautical mile and the speed of travel from

loading port to discharge port.

(e) Un-Loading time including waiting time for draft survey- Unloading time is at

unloading port, inter alia, dependent on un-loading facilities at the Port etc. and

based on it un-loading number of days get decided.

102. The distance between frequently and commonly used Barge/Anchorage/Port in

Indonesia/Australia/South Africa and the discharge port Mundra is in the range of 4400

to 7500 nautical miles. A list of commonly used major ports with distances in nautical

miles is as under:

[http://ports.com/]

Nautical Miles

Tanjung Bara Terminal | East Kalimantan 4458
Bunyu Anchorage East Kalimantan 4575 | Bunyu islands
Richards Bay SA 4612
Port Elizabet SA 5079
Port of Durban SA 4697
Port of Cape Town SA 5529
Port of Newcastle Australia 7384
Kembla Australia 7591
Abbot point Australia 6434

The shipment time required is about 15-30 days based on the average speed

of Bulk Carrier in the range of 13-15 nm/hour (Quora.com) [which in 2018 was 11.1

nm/hour- Statista.com]. Loading and unloading even at the fastest pace can require
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6-13 days. Laycan expected is of the duration of 8-15 days. Additionally, few hours to
few days are required from the unloading port to the plant site depending on distance
and mode of transport. Further, availability of suitable ships, be it Panamax or
Capesize, is an important factor as they have different carrying capacities. Depending
upon the size of ship, to bring minimum 860112.72 MT of coal for Bid 01 and Bid 02
only, it will require about 5 Capesize or 10 Panamax size ships. The number would

increase if we take 4202 GCV or further lower GCV coal is considered.

103. For ensuring 100% generation of contracted capacity under Bid-01 and Bid-02
PPAs, the required quantity of imported coal is required to be bought, shipped and
stored. Even If the coal GCV of 4202 Kcal/Kg as suggested by GUVNL is assumed
for all contracted capacity including 1424 MW from Units 7, 8 and 9 supplied to
Haryana Utilities and is generated on imported coal only, the quantum of coal required
for entire contracted capacity of 4064 MW will be about 1260021 MT. The information
as furnished by APMuL towards stocking capacity available at Mundra Port + Power
Station vide its affidavit dated 26.4.2020 is 15,17,000 MT. Thus, there is sufficient

storage capacity for 30 days coal stock available at Mundra Power Project.

104. In view of the above, it can be concluded that to achieve the desired level of
availability of plant keeping all the above factors into consideration, the plant must
have at least 30 days of stock available at its end before it starts generating and it
must have placed orders keeping in mind the minimum cycle of 30 days for
procurement. Since the effective date being considered as15.10.2018, the orders
have to be placed in such a sequence that first order gets booked minimum 60 days

prior to 15.10.2018 i.e. on 14.8.2018.
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105. The applicable regulation as per SPPAs dated 5.12.2018 i.e. Regulation 18 (1)(a)
of Tariff Regulations, 2009 envisages two months of coal stock for non-pit head
generating stations for generation corresponding to the normative annual plant
availability factor of 85%. This being an imported coal based plant, considering the
lead time as discussed above and with the expected availability of 90% to be ensured
as against 85% as per Tariff Regulations, 2009, the coal stock of actual 30 days with
balance 30 days stock in transit has been considered for determining the base rate

without getting into actuals.

106. Keeping in view the above consideration and along with the use of Composite
index of CERC for reasons already stated, the Base FOB Price is worked out as USD
64.06/MT for GCV of 4594.88 Kcal/kg (compared to the value claimed on actuals by

APMuL of USD 64.30/MT) as given in the table below:

Notified weekly values
Week Start Date | GCNC 6000 NAR | API4 6000 NAR | ICI3 5000 GAR | Platts 5000 GAR
10-08-2018 118.29 101.62 59.98 59.50
17-08-2018 117.68 98.16 58.18 56.75
24-08-2018 117.39 95.66 55.88 55.75
31-08-2018 118.73 94.91 54.69 54.00
07-09-2018 114.48 97.35 54.35 52.75
14-09-2018 115.74 100.30 54.05 52.25
21-09-2018 113.01 97.33 53.59 52.25
28-09-2018 113.58 98.01 53.28 53.25
05-10-2018 113.98 100.75 53.61 53.06
12-10-2018 108.81 99.55 53.46 52.92
Average 115.17 98.36 55.11 54.25
Average of Notified weekly values 25% Each @5000 NAR
during the period under consideration
A B C D E F=Round
(D*E/5300,2)
Procurement | Global APl 4 | ICI3 5000 PLATTS Round | Round | Round Round CERC GCV GAR CERC indexed
Period coal 6000 | GAR/ 5000 (25%* (25%* (25%* (25%* indexed (Consumed | for 4594.88 GAR
New NAR | 4600 NAR | GAR/ 115.17 | 98.36* | 55.11*5 | 54.25*5 | 5000 NAR- | Coal) (Consumed
castle 4700 *5/6,2) | 5/6,2) 0/46,2) 0/47,2) USD/MT kCal’kg Coal)-USD/MT
6000 NAR
NAR
14 Aug 2018 115.17 98.36 | 55.11 54.25 23.99 20.49 14.98 14.43 73.89 4594.88 64.06
to 14 Oct
2018
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107. The Base FOB Price worked out as USD 64.06/MT for GCV of 4594.88 kCal/kg
is lower than the value claimed on actuals by APMuL at USD 64.30/MT. Therefore,
the Base FOB Price of USD 64.06/MT for GCV of 4594.88 kCal/kg is considered for
working out the FOB Price in USD/kWh for recommendation to the Government of
Guijarat in terms of the Settlement Deed dated 3.1.2022, GOG G.R. dated 25.2.2022

and SPPAs dated 30.3.2022.

Other Charges

108. GUVNL has submitted that APMuL has not submitted any documents in support
of payment of other charges in the reply filed before the Commission. GUVNL has
denied that any other charges are applicable on procurement of imported coal in case
of FOB (Free on Board) procurement. All the cost upto the delivery of coal to the
mother vessel is part of the FOB price. In this regards, GUVNL has requested to refer

to the definition of FOB according to Incoterms 2010.

109. “Free on Board” means that the seller delivers the goods on board the vessel
nominated by the buyer at the named port of shipment or procures the goods already
so delivered. Under FOB terms the seller bears all costs and risks up to the point the
goods are loaded on board the vessel. The seller's responsibility does not end at that
point unless the goods are "appropriated to the contract” that is, they are "clearly set
aside or otherwise identified as the contract goods. Therefore, FOB contract requires
a seller to deliver goods on board a vessel that is to be designated by the buyer in a
manner customary at the particular port. In this case, the seller is also required to
arrange for export clearance. On the other hand, the buyer pays cost of marine freight
transportation, bill of lading fees, insurance, unloading and transportation cost from

the arrival port to destination. Since Incoterms 1980 introduced the Incoterm FCA,
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FOB should only be used for non-containerized sea freight and inland waterway
transport. However, FOB is commonly used incorrectly for all modes of transport
despite the contractual risks that this can introduce. In some common law countries
such as the United States of America, FOB is not only connected with the carriage of
goods by sea but also used for inland carriage aboard any "vessel, car or other

vehicle”.

110. GUVNL has submitted that APMuL’s claim for other charges separately over
and above the FoB price of coal is wrong as it is clear that there is no authentication
of such other charges besides such FoB price of coal. In view of above, GUVNL has
prayed that Hon’ble Commission should not consider the “other charges” @ 3% of

FOB price while determining the Base Rate.

111. APMuL has submitted that for determination of the base rate viz. the FoB coal
cost (in USD/kWh) for quality of coal consumed shall include Other Charges viz.
Sampling, Inspection, Customs clearance, Forwarding Agency charge etc. and as
agreed to in the SPPAs dated 30.3.2022, Deed of Settlement dated 3.1.2022, GoG
GR dated 25.2.2022. Therefore, the Commission is requested to allow these Other
Charges on normative basis at 3% of applicable FoB cost as agreed in amended 2022
SPPAs. APMuL has submitted that after having agreed in the 2022 SPPAs and also
in the Deed of Settlement, GUVNL at this stage, cannot argue that ‘other charges’ will
not be considered for payment of energy charges. Other charges are not part of FoB
cost or ocean freight. Apart from FoB and Ocean Freight, the CIF cost also includes
other charges which supplier has to incur on each shipment. Other charges are
primarily on account of (1) Coal Sampling & Inspection at Load Port — Certification by

internationally accredited agency to ascertain the quality and quantity of coal loaded
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in the vessel for determining the amount payable to the coal supplier and (2) Customs
clearance, forwarding agency charge — Custom clearance charges is the cost charged
by the agent for submitting documentation and processing custom duty payment.
Forwarding charges are paid for facilitating the movement of the cargo from one

country to another and to prepare and file the required documentations.

112. We observe that in the SPPAs dated 5.12.2018 approved vide order of the
Commission dated 12.4.2019 in Petition No. 374/MP/2018 filed by GUVNL, Other
charges were recognized as applicable separately @ 3% of CIF or actual whichever
is lower. Even the Settlement Deed dated 3.1.2022 and SPPAs dated 30.3.2022
recognises other charges separately than FOB. Had the other charges been
considered as a part of FOB cost as being suggested now by GUVNL, the Settlement

Deed and SPPAs would not have mentioned “including other charges”.

113. FOB shipping means that the supplier retains ownership and responsibility for
the goods until they are loaded ‘on board’ a shipping vessel. Once on the ship, all
liability transfers to the buyer. CIF (Cost, Insurance, Freight) puts the liability of
payment for cost, insurance and freight on the supplier. This means that shipment is
in the proverbial hands of the supplier through the process of transporting them to a
port and loading them aboard a ship. They also cover insurance costs. However, the
buyer still pays additional fees like customs clearance. Depending on the agreement
with the supplier, the goods may be considered delivered at any point between the

port of destination and buyers final delivery address.

114. Thus, it can be seen that transfer of liability happens depending on the type of

contract entered. Also, FOB does not necessarily indicate that it includes charges for
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Coal Sampling and Inspection at Load Port or Customs clearance, forwarding agency
charge. One of the reasons for these charges not being part of FOB, even if it is to be
arranged by the seller, can be the impact these cost can have due to taxation. If goods
are taxed at different rate compared to add on services like Customs clearance,
forwarding agency charge, Coal Sampling & Inspection charge, then these will always
be shown as other charges over the basic price of goods to avoid higher rate of tax.
Any service either arranged by the supplier [cannot be gratuitous] or the buyer directly
entails cost to the buyer. Apart from the heads of Customs clearance, forwarding
agency charge, Coal Sampling & Inspection charge other charge also includes in most
of such shipments Finance charges (bank charges towards opening of Letter of Credit
and discounting charges on these LCs opened). Further, there are commitment
charges to be paid to the bank for availing credit lines for such trades. Since these
charges are primarily around 3% as was also agreed to at the time of SPPA dated
05.12.2018, we compute it at 3% of worked out base FOB rate of 64.06 USD/MT i.e.
64.06 x 3% = 1.9218 USD/MT. However, the actuals [being available] incurred is
1.6904 USD/MT. As other charges at 3% of FOB/CIF are standard set by industry and

are only indicative, the same can be the upper limit.

115. Therefore, 1.6904 USD/MT towards other charges is considered for working out
the Other Charges in USD/kWh for recommendation to Government of Gujarat in
terms of the Settlement Deed of 3.1.2022, G.R. to this effect and the SPPAs dated

30.3.2022.

116. FOB coal price of 64.06 USD/MT and Other Charges of 1.6904 USD/MT for the
consumed GCV of 4594.88 kCal/kg have been considered for the purpose of working

of monthly energy charges for the defined component BMEFEPN being the Base
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Escalable Fuel Energy Charges (in USD per kWh up to five decimal) on 15.10.2018

to be recommended by Central Electricity Regulatory Commission for further approval

by Government of Gujarat. The BMEFEPN is worked out as under:

On 15.10.2018 UOM

FOB value Recommended 64.06000 USD/MT
Other Charges 1.69040 USD/MT
Quality of coal consumed 4594.88000 Kcal
Normative Parameters BID -01 BID -02
GSHR 2340 2274 | KcallKg
Auxiliary Consumption 9% 6.50% | %
Transit Loss 0.20% 0.20% | %
TOWARDS FOB [a] 0.03592 0.03398 | USD/Kwh
TOWARDS OTHER CHARGES [b] 0.00095 |  0.00090 | USD/Kwh

BMEFEPN [a+b] 0.03687 0.03488 | USD/Kwh

Ocean Freight (in USD/kWh) and Port Handling charges (in Rs./kWh)

117. As per the Settlement Deed, Base Rate for both escalable and non-escalable

components of Transportation Energy Charges (Ocean Freight) and Port (Fuel)

Handling charges shall be determined by the Central Commission subject to ceiling

rate for each of them as per the SPPA dated 5.12.2018.

118. GUVNL has submitted that in the SPPA dated 5.12.2018, the payment of both

Transportation Energy Charges (Ocean Freight) and Port (Fuel) Handling Charges are

subject to ceiling rates benchmarked with the CGPL bid as shown in the Table below:

Quoted
Quoted Non Quoted Non

End Escalable Escalable | Escalable Quoted
Commence | Date Overseas Overseas Port / Escalable
ment Date of Transportat | Transportat Fuel Port / Fuel
Contract | of Contract | Contra ion ion Handling Handling
Year Year ct Year Charges Charges Charges Charges

USD/MT USD/MT Rs/MT Rs/MT

9 Oct-18 31-Mar 7.0845 3.1122 126.78 232.46
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10 01-Apr 31-Mar 7.0597 139.20

11 01-Apr 31-Mar 7.0597 136.72

12 01-Apr 31-Mar 7.0597 136.72

13 01-Apr 31-Mar 7.0597 149.15

14 01-Apr 31-Mar 7.1094 149.15 To be
15 01-Apr 31-Mar 7.1342 To be 146.66 escalated
16 01-Apr 31-Mar 7.1342 escalated as 161.58 as per
17 01-Apr 31-Mar 7.1342 per CERC 161.58 CERC
18 01-Apr 31-Mar 7.1591 index for 156.60 index for
19 01-Apr 31-Mar 7.1342 Transportati 176.49 Fuel
20 01-Apr 31-Mar 7.1342 on Charges 171.52 Handling
21 01-Apr 31-Mar 7.1342 166.55 Charges
22 01-Apr 31-Mar 7.1342 188.92

23 01-Apr 31-Mar 7.1342 183.95

24 01-Apr 31-Mar 7.1839 178.98

25 01-Apr 31-Mar 7.2088 203.84

119. GUVNL has submitted that while determining the Base Rates for Transportation
Energy Charges and Port Handling charges as on 15.10.2018, the lower of actual
transportation cost incurred and the ceiling rate as per SPPA dated 15.10.2018 is to
be considered to ensure there is no adverse financial implication on the Petitioner and

the end consumers.

120. The Base Rates for non — escalable components of Transportation Energy
Charges and Port Handling charges is to be decided for each of the Contract Years.
It is noted from the table in paragraph above that as agreed between the two parties
while signing the SPPA dated 05.12.2018, no changes have been made in SPPA
dated 30.03.2022. The non escalable transportation charge as agreed as on
15.10.2018 is 7.0845 USD/MT and escalable transportation charge as agreed as on
15.10.2018 is 3.1122 USD/MT, totalling 10.1967 USD/MT. The agreed ratio as on
15.10.2018 between escalable and non escalable component as seen from the above

table is 30.52:69.48.
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121. Against this ratio, APMuL has suggested to take into consideration the ratio of
56.9:43.1 based on October 2018 communications received from Clarksons. This
suggestion being outside the terms of settlement deed and signed SPPAs between
the two parties, we are not inclined to consider the same. We therefore recommend to
consider the values as per SPPAs dated 05.12.2018 in the Base Rate. Since the actual
value claimed is more than as agreed, we recommend the ceiling value of 10.1967
USD/MT [non escalable transportation charge=7.0845 USD/MT and escalable

transportation charge = 3.1122 USD/MT].

122. Similarly, the non escalable Port/Fuel handling charge as agreed as on
15.10.2018 is 126.78 Rs/MT and escalable Port/Fuel handling charge as agreed as
on 15.10.2018 is 232.46 Rs/MT, totalling 359.24 Rs/MT. Thus the agreed ratio as on
15.10.2018 between escalable and non escalable component as seen from the above

table is 35.29:64.71.

123. We therefore recommend to consider the values as per SPPAs dated 5.12.2018
in the Base Rates. Since the actual value claimed is more than as agreed, we
recommend the ceiling value of 359.24 Rs/MT [non escalable Port/Fuel handling

charge=126.78 Rs /MT and escalable Port/Fuel handling charge = 232.46 Rs /MT].

Recommendations

124. The following Base rates are recommended for submission to the Government
of Gujarat for approval in terms of Settlement Deed dated 3.1.2022, GOG GR dated
25.2.2022 and SPPAs dated 30.03.2022.

FOB coal cost (in USD/kWh) for quality of coal consumed [4594.88

Kcal/Kg] including other charges, Ocean Freight (in USD/kWh) and Port
Handling charges (in Rs./kWh) as on 15.10.2018 for Bid 01 and Bid 02
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As on 15.10.2018 Bid 01 Bid 02 UOM
1 | Quality of Coal Consumed 4594.88 4594.88 | Kcal/Kg
FOB Coal Cost including Other
2 | Charges 0.03687 0.03488 | USD/Kwh
3 | Ocean Freight 0.00572 0.00541 | USD/Kwh
4 | Port Handling Charges 0.2014 0.1905 | Rs/Kwh

Ocean Freight and Port Handling/Fuel Handling charges, the breakup of

Escalable and Non Escalable components

As on 15.10.2018 BID 01 BID 02 UOM
A Ocean Freight (Fixed Component) | 0.00397 0.00376 | USD/Kwh | Up to decimal
valid up to March 2019 places
B Ocean Freight (Escalable | 0.00175 0.00165 | USD/Kwh | Up to decimal
Component) places
1 (A+B) | Ocean Freight - TOTAL 0.00572 | 0.00541 | USD/Kwh | Up to decimal
places
C Port Handling charges (Fixed 0.0711 0.0672 | Rs/Kwh Up to decimal
Component) valid up to March 2019 places
D Port Handling charges (Escalable 0.1303 0.1233 | Rs/Kwh Up to decimal
Component) places
2 (C+D) | Port Handling charges - TOTAL 0.2014 0.1905 | Rs/Kwh Up to decimal
places

125. Since this Petition has been filed under Section 79 (1) (b) and not under Section
79 (1) (f) of the Act, the Commission has not adjudicated the issues raised in the
Petition. The Commission has made recommendations for consideration of Govt. of
Guijarat, strictly based on the submissions made and information provided by the
parties and within the strict boundaries of the Settlement Deed dated 3.2.2022, Govt.
of Gujarat GR dated 25.2.2022 and Supplementary PPA dated 30.3.2022 in the light
of the observation of the Hon’ble Supreme Court in order dated 8.2.2022 in IA No.

1421/2022 in Curative Petition No. 34/2020.

Monthly Escalation Index

126. APMuL vide its affidavit dated 29.4.2022 has submitted that Ministry of Power,

Government of India vide its letter dated 13.4.2022 has conveyed to the Commission
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that the escalation index for imported coal may be notified on a monthly basis by CERC
in addition to the present six monthly escalation index. APMuL has submitted that the
Commission may take necessary action for introduction of escalation index on monthly
basis and allow APMuL to compute the energy charge rate by using monthly
escalation index. GUVNL in its reply has submitted that the issue regarding
applicability of monthly escalation rate is not relevant for the purpose of Base Rate by

the Commission.

127. Ministry of Power vide its letter dated 13.4.2022 has conveyed the following to

the Commission for notification of escalation index by CERC for imported coal:

“4. This Ministry have received requests regarding notification of escalation index on
a monthly basis to avoid any lag in notified price index with reference to actual variation
of Imported Coal prices. This has been examined in the Ministry. After careful
consideration, Government have decided that the escalation index for imported coal
may be notified on a monthly basis by CERC in addition to the present six monthly
escalation index. In existing PPAs where the generating company and procurer agree,
they can use the monthly escalation index. For future PPAs, Government proposes to
make provisions in the bidding guidelines and bidding document for use of the monthly
Escalation index for imported coal. The present practice of notifying escalation rates,
every six months, in addition to notification of monthly basis, should also be continued,
to be used by the sellers and procurers, in the context of concluded PPAs.”

128. Pursuant to the above directions, the Commission has carried out an exercise
and laid down vide order dated 6.6.2022 in Petition No. 7/SM/2022 the detailed
methodology to be followed for notification of the monthly escalation index for imported
coal with effect from April, 2022. Further, the Commission in para 13 (5) of the said

order has observed the following:

“13(5). The present practice of notifying escalation rates every six months, in addition
to notifying escalation rates on monthly basis, shall also be continued for use by sellers
and procurers in the context of already concluded PPAs. In the existing PPAs, where
the generating company and the procurer mutually agree, they may use the monthly
escalation rate.”
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129. Thus, we have already laid down the methodology for computation of monthly
escalation index, Furthermore, in view of the above, it is left to GUVNL and APMuL to
mutually decide whether to adopt the monthly escalation index for the purpose of

payment in terms of the SPPA dated 30.3.2022.

130. This order disposes of Petition No. 111/MP/2022 and IA No. 36/1A/2022.

Sd/- sd/- sd/-
(P.K. Singh) (Arun Goyal) (1.S. Jha)
Member Member Member
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